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IN RE THE PERSONAL RESTRAINT
PETITION OF:

ROBERT RUDNER,

IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION I

NO. 40169-0-11

Dt STATE’S RESPONSE TO PERSONAL
EHtigner. RESTRAINT PETITION

A, ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION:
1. Should this court dismiss defendant’s claim that his convictions and
firearm enhancements violate double jeopardy where the Supreme Court rejected
this argument in State v. Kelly? (Pertains to Ground for Relief #1)
2. Should this court dismiss defendant’s claim this his assault convictions
merge with his robbery conviction where the Supreme Court has held that the
legislature intended assault in the first degree and robbery to be punished
separately and an analysis of the fapts of this case does not support a double
jeopardy or merger argument in regards to the assault in the second degree
charge? (Pertains to Grounds for Relief # 2)
3. Should this court dismiss defendant’s claim that the imposition of
additional time for firearm enhancements was impfoper where the State alleged
Office of Prosecuting Attorney
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firearm enhancements in the information, asked the jury to find such enhancements
beyond a reasonable doubt and the jury returned special verdict forms finding
defendant was armed with a firearm during the commission of his crimes?
(Pertains to Ground for Relief # 3)

4. Should this court decline to review defendant’s claim challenging the jury
instructions when defendant challenged a jury instruction on appeal but chose not
to challenge the instruction challenged in this petition and where defendant cannot
show error? (Pertains to Grounds for Relief # 4)
5 Should defendant’s claims that he received ineffective assistance of
counsel be dismissed where he cannot show deficient performance or prejudice?
(Pertains to Grounds for Relief # 4, 5, 6, and 7)

Sa. Was defense counsel required to object where no authority supports

an objection? (Pertains to Grounds for Relief # 4)

Sb. Can defendant show deficient performance or prejudice where
defendant was informed only 609 offenses would be used and his
testimony would likely not have changed the jury’s verdict?
(Pertains to Grounds for Relief # 5)

3¢. Can defendant show deficient performance or prejudice where
defendant affirmatively acknowledged that he received a plea offer
and he rejected it? (Pertains to Grounds for Relief # 6)

5d. Can defendant show deficient performance or prejudice when his
offender score would be 9+ no matter how his juvenile offenses

were counted? (Pertains to Grounds for Relief # 7)
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B. STATUS OF PETITIONER:

Petitioner, ROBERT RUDNER, hereinafter “defendant,” is presently restrained
pursuant to a Judgment and Sentence entered in Pierce County Cause No.04-1-03874-1
(Judgment and Sentence, Appendix A). Defendant was found guilty after jury trial of two
counts of assault in the first degree, burglary in the first degree, robbery in the first
degree, unlawful possession of a firearm in the first degree, possession of a stolen firearm,
residential burglary, and unlawful possession of a controlled substance. Appendix A.

The trial court sentenced defendant to a total of 573 months of confinement. Appendix A.

Defendant filed a direct appeal raising two issues: 1) that there was insufficient
evidence to find him guilty of two counts of assault in the first degree, and 2) that a
unanimity jury instruction should have been given. Appendix B. This Court filed its
unpublished opinion on March 4, 2008. Appendix B. This Court found there was
sufficient evidence to support the first degree assault conviction against victim Faranda
but that it was insufficient for the charge against Riley. Appendix B. This Court also
found that a unanimity instruction was not required. Appendix B. This Court remanded-
for resentencing on second degree assault for the conviction against Riley. Appendix B.

Defendant was resentenced on January 2, 2009. Appendix J. The trial court
sentenced defendant to a total of 456 months of confinement. Appendix J.

This is defendant’s first personal restraint petition. The petition is not time-barred.

The State has no information to dispute petitioner’s claim of indigency.

C. GENERAL PERSONAL RESTRAINT PETITION LAW.

Personal restraint procedure has its origins in the State’s habeas corpus remedy,

guaranteed by article 4, section 4 of the State constitution. Fundamental to the nature of
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habeas corpus relief is the principle that the writ will not serve as a substitute for appeal.
A personal restraint petition, like a petition for a writ of habeas corpus, is not a substitute
for an appeal. In re Hagler, 97 Wn.2d 818, 823-24, 650 P.2d 1103 (1982). Collateral
relief undermines the principles of finality of litigation, degrades the prominence of the
trial, and sometimes costs society the right to punish admitted offenders. These are
significant costs, and they require that collateral relief be limited in state as well as federal
courts. /d.

In this collateral action, the petitioner bears the burden of establishing that there is
“a fundamental defect which inherently results in a complete miscarriage of justice.” In
re Cook, 114 Wn.2d 802, 812, 792 P.2d 506 (1990). This is a higher standard than the
constitutional standard of actual prejudice. /d. at 810. |

In this collateral action, the petitioner has the duty of showing constitutional error
and that such error was actually prejudicial. The rule that constitutional errors must be
shown to be harmless beyond a reasonable doubt has no application in the context of
personal restraint petitions. In re Mercer, 108 Wn.2d 714, 718-21, 741 P.2d 559 (1987);
Hagler, 97 Wn.2d at 825. Mere assertions are insufficient in a collateral action to
demonstrate actual prejudice. Inferences, if any, must be drawn in favor of the validity of
the judgment and sentence and not against it. Hagler, 97 Wn.2d at 825-26. To obtain
collateral relief from an alleged nonconstitutional error, a petitioner must show “a
fundamental defect which inherently results in a complete miscarriage of justice.” Cook,

114 Wn.2d at 812. This is a higher standard than the constitutional standard of actual
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prejudice. /d. at 810. Reviewing courts have three options in evaluating personal
restraint petitions;

; If a petitioner fails to meet the threshold burden of showing actual
prejudice arising from constitutional error or a fundamental defect
resulting in a miscarriage of justice, the petition must be
dismissed;

2. If a petitioner makes at least a prima facie showing of actual
prejudice, but the merits of the contentions cannot be
determined solely on the record, the court should remand the
petition for a full hearing on the merits or for a reference
hearing pursuant to RAP 16.11(a) and RAP 16.12;

If the court is convinced a petitioner has proven actual
prejudicial error, the court should grant the personal restraint
petition without remanding the cause for further hearing.

LI

In re Hews, 99 Wn.2d 80, 88, 660 P.2d 263 (1983).

Because of the costs and risks involved, there is a time limit in which to file a
collateral attack. The statute that sets out the time limit provides:

No petition or motion for collateral attack on a judgment and sentence in a
criminal case may be filed more than one year after the judgment becomes
final if the judgment and sentence is valid on its face and was rendered by
a court of competent jurisdiction.

RCW 10.73.090(1).

The petition must include a statement of the facts upon which the claim of unlawful
restraint is based and the evidence available to support the factual allegations. RAP
16.7(a)(2); Petition of Williams, 111 Wn.2d 353, 365, 759 P.2d 436 (1988). If the
petitioner fails to provide sufficient evidence to support his challenge, the petition must be

dismissed. Id at 364.
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D. ARGUMENT:
1. THIS COURT SHOULD DISMISS DEFENDANT’S CLAIM
THAT HIS CONVICTIONS AND FIREARM ENHANCEMENTS
CONSTITUTE DOUBLE JEOPARDY WHERE THE SUPREME
COURT REJECTED THIS ARGUMENT IN STATE V. KELLEY.

The double jeopardy clause bars multiple punishments for the same offense. In re
Borrereo, 161 Wn.2d 532, 536, 167 P.3d 1106 (2007) (citing U.S. Const. amend. V; Wash.
Const. artb. I, sec. 9; State v. Calle, 125 Wn.2d 769, 776, 888 P.2d 155 (1995)). When a
defendant’s -act supports charges under two statutes, the court must determine whether the
legislature intended to authorize multiple punishments for the crimes in question. /d. “If
the legislature intended that cumulative punishments can be imposed for the crimes, double
jeopardy is not offended.” Id. (citing State v. Freeman, 153 Wn.2d 765, 771, 108 P.3d
753 (2005)).

Legislative intent is the foremost consideration. “The question of what
punishments are constitutionally permissible is no different from the question of what
punishments the Legislative Branch intended to be imposed. Where Congress intended, as
it did here, to impose multiple punishments, imposition of such sentences does not violate
the Constitution.” Missouri v. Hunter, 459 U.S. 359, 386, 103 S. Ct. 673, 74 L. Ed. 2d
535 (1983) (emphasis in the original) (citing Albernaz v. United States, 450 U.S. 333, 344,
101 S. Ct. 1137, 67 L. Ed. 2d 275 (1981)).

The Supreme Court recently decided this same issue. In State v. Kelley, 168 Wn.2d
72,226 P.3d 773 (2010), the Supreme Court rejected the notion that Blakely v.
Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004), and Apprendi v.

New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), require a new

analysis of firearm sentencing enhancements in terms of double jeopardy. Citing clear
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legislative intent, the court found that there was no violation of double jeopardy when a

firearm sentencing enhancement is imposed on a crime that has use of a weapon as an

element. /d The Supreme Court affirmed this reasoning in State v. Aguirre, 168 Wn.2d

350,229 P.3d 669 (2010) as applied to the addition of a deadly weapon enhancement

where the use of a deadly weapon was an element of the crime. As such, defendants’

arguments on this issue fail.

2 THE LEGISLATURE DID NOT INTEND THE CRIMES OF

ASSAULT IN THE FIRST DEGREE AND ROBBERY TO
MERGE AND AN ANALYSIS OF THE FACTS IN THIS CASE
SHOW THAT THE ASSAULT IN THE SECOND DOES NOT
VIOLATE DOUBLE JEOPARDY AND DOES NOT MERGE.

The double jeopardy clause bars multiple punishments for the same offense. In re
Borrereo, 161 Wn.2d 532, 536, 167 P.3d 1106 (2007) (citing U.S. Const. amend. V; Wash.
Const. art. I, sec. 9; State v. Calle, 125 Wn.2d 769, 776, 888 P.2d 155 (1995)). When a
defendant’s act supports charges under two statutes, the court must determine whether the
legislature intended to authorize multiple punishments for the crimes in question. /d. “If
the legislature intended that cumulative punishments can be imposed for the crimes, double
jeopardy is not offended.” .Id. (citing State v. Freeman, 153 Wn.2d 765, 771, 108 P.3d
753 (2005)).

Where the legislature’s intent is not expressly stated in the statutes in question,
courts turn to the “same evidence” or Blockburger test. Borrereo, 161 Wn.2d at 536
(citing Blockburger v. United States, 284 U.S. 299, 304, 52 S. Ct. 180, 76 L. Ed. 306
(1932)). Under the same evidence test, double jeopardy is violated if a defendant is

convicted of offenses that are identical in fact and in law. Borrereo, 161 Wn.2d at 537

(citing State v. Louis, 155 Wn.2d 563, 569, 120 P.3d 936 (2005)); Calle, 125 Wn.2d at
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777. “If each.offense contains an element not contained in the other, the offenses are not
the same; if each offense requires proof of a fact that the other does not, the court presumes
the offenses are not the same.” Id (citing In re Orange, 152 Wn.2d 795, 816-18, 100 P.3d
291 (2004)); Calle, 125 Wn.2d at 777-78.

Specifically as to assault and robbery, the Supreme Court has concluded that the
legislature intended to punish Aﬁrst degree assault and robbery separately. Freeman, 153
Wn.2d at 758, 760. The Court also found that the crimes of first degree assault and
robbery do not merge. Id. at 760. Defendant’s argument as it relates to déuble jeopardy
and merger of his first degree assault charge and robbery fails in light of this case law.

However, the Court in Freeman also reviewed if second degree assault and robbery
were intended to be punished separately. Id at 758. The Court found that the there was no
evidence that the legislature intended to punish the crimes separately when the second
degree assault facilitated the robbery. /d at 760. However, the Court then turned to an
analysis of whether the “included” crime has an independent purpose or effect from the
other crime. Id. The Court found that the two crimes would merge unless there was an
independent purpose or effect. /d. The Court determined that in the case of assault in the
second degree and robbery, a case by case approach was necessary to determine double
jeopardy and merger. Id.

In the instant case, defendant was eventually sentenced to assault in the second
degree for victim Riley. Defendant cites to State v. Zumwalt, 119 Wn. App. 126, 82 P.3d
672 (2003) for the proposition that defendant’s convictions should merge. PRP, page 12.
However, defendant fails to note that Zumwalt was consolidated with Freeman at the

Supreme Court and that the Supreme Court has held that this is not a bright line rule but
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must be examined on a case by case basis. See Freeman, 153 Wn.2d 765. In Zumwalt,
the sole basis for the defendant’s robbery in the first degree conviction was the second
degree assault of the victim where he punched her in the face causing serious injuries. /d.
at 755. Here, the second degree assault is not what formed the sole basis for defendant’s
conviction for robbery. Defendant was armed with a firearm and as was an accomplice.
This fact alone would have elevated defendant’s robbery to the first degree. In addition,
there was an assault in the first degree as well as an assault in the second degree. Each
victim was assaulted differently, for example, defendant pointed the gun a Riley and then
turned the gun on Faranda’s head, demanding the keys to the Mustang. See Appendix B.
Faranda was forced to his knees, execution style, the gun pointed at his head and a “click”
was heard. See Appendix B. While the assaults could have elevated the robbery, they
were not the sole basis and there are facts to support each crime. The crimes do no violate
double jeopardy and do not merge. This court should reject defendant’s argument.
3 THE IMPOSITION OF ADDITIONAL TIME FOR FIREARM

ENHANCEMENTS WAS PROPER WHERE THE STATE

ALLEGED FIREARM ENHANCEMENTS IN THE

INFORMATION, ASKED THE JURY TO FIND SUCH AN

ENHANCEMENT BEYOND A REASONABLE DOUBT, AND

THE JURY RETURNED SPECIAL VERDICTS FINDING

DEFENDANT WAS ARMED WITH A FIREARM DURING THE

COMMISSION OF HIS CRIMES.

In order for a sentencing court to impose additional time for a firearm enhancement

under RCW 9.94A.533, (formerly RCW 9.94A.310), the State must allege a firearm
enhancement in the information and it must submit a special verdict form to the jury asking

it whether the defendant was armed with a firearm during the commission of the crime.

State v. Recuenco, 163 Wn.2d 428, 434-438, 180 P.3d 1276 (2008). If the State alleges a
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deadly weapon enhancement, as opposed to a firearm enhancement, and submits a special
verdict form asking the jury to determine whether defendant was armed with a deadly
weapon rather than a firearm, then the court will be limited to imposing the lesser deadly
weapon enhancement even though all of the evidence shows that the deadly weapon was,
in fact, a firearm. /d. at 441. Where the State alleges a firearm enhancement, and the jury
returns a verdict finding that the defendant was armed with a firearm at the time of the
offense, then a firearm enhancement is properly imposed. State v. Barnes, 153 Wn.2d
378,103 P.3d 1219 (2005).

In this case, defendant was tried upon a second amended information filed on .
December 6, 2005. Appendix C. The State alleged firearm enhancements on four of the
charges contained therein. Appendix C. The charging language on Counts I and II,
pertaining to the charges of assault in the first degree, read in the relevant part:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or
about the 6" day of August, 2004, did unlawfully and feloniously with
intent to inflict great bodily harm, intentionally assault B. Faranda' with a
firearm or deadly weapon or by any force or means likely to produce great
bodily harm or death, contrary to RCW 9A.36.011(1)(a), and in the
commission thereof the defendant, or an accomplice, was armed with a
firearm, to-wit: a handgun, that being a firearm as defined in RCW
9.41.010, and invoking the provisions of RCW 9.94A4.301/9.944.510 and
adding additional time to the presumptive sentence as provided in RCW
9.944.370/9.944.530 ....

Appendix C (emphasis added). The charging language on Count 111, pertaining to the
charge of burglary in the first degree, read in the relevant part:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or
about the 6™ day of August, 2004, did unlawfully and feloniously, with
intent to commit a crime against a person or property therein, enter or
remain unlawfully in a building, located at 2313 S. 96™ St, and in entering
or while in such a building or in immediate flight thereform, the defendant

' For count I, K. Riley is listed as the victim.
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or another participant in the crime was armed with a handgun, a deadly
weapon, contrary to RCW 9A.52.020(1)(a), and in the commission thereof
the defendant, or an accomplice, was armed with a firearm, to-wit. a
handgun, that being a firearm as defined in RCW 9.41.010, and invoking
the provisions of RCW 9.944.310/9.94A.510 and adding additional time to
the presumptive sentence as provided in RCW 9.94A4.370/9.944.530 ....

Appendix C (emphasis added). The charging language on Count IV, pertaining to the
charge of robbery in the first degree, read in the relevant part:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or
about the 6™ day of August, 2004, did unlawfully and feloniously take
personal property belonging to another with intent to steal from the person
or in the presence of B. Faranda and/or K. Riley, the owner thereof or a
person having dominion and control over said property, against such
person’s will by use of or threatened use of immediate force, violence, or
fear of injury to B. Faranda and/or K. Riley, said force or fear being used to
obtain or retain possession of the property or to overcome resistance to the
taking, and in the commission thereof, or in immediate flight therefrom, the
defendant was armed with a deadly weapon, fo-wit. a handgun, contrary
to RCW 94.56.190 and 94.56.200(1)(a)(i), and in the commission thereof
the defendant, or an accomplice, was armed with a firearm, to-wit. a
handgun, that being a firearm as defined in RCW 9.41.010, and invoking
the provisions of RCW 9.944.310/9.944.510 and adding additional time to
the presumptive sentence as provided in RCW 9.944.370/9.944.530 ....

Appendix C (emphasis added). Defendant was on notice that the State would be seeking a
firearm enhancement.

The record does not indicate that defendant was confused about the nature of the
enhancements the State was seeking. He did not file a request for a bill of particulars
asking for clarification; there is no evidence he took exception to the court’s wording on
the special verdict forms which, as will be discussed below, asked the jury to determine

whether petitioner was armed with a firearm during the commission of his crimes.

| Appendix D. In fact, defendant’s attorney did not have any objections to the State’s

proposed jury instructions. RP 1000, 1004, Appendix E. The record indicates that
petitioner was properly put on notice that the State was seeking firearm enhancements by

the language in his information.
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Not only was the information in this case in compliance with Recuenco, the special
verdict forms also complied with the holding of that case. The jury was given special
verdict forms which read:

We, the jury, return a special verdict by answering as follows:

Was the defendant, Robert Richard Rudner Jr., armed with a
firearm at the time of the commission of the crime in Count 1?

7

Appendix D. The jury answered this question with a “yes” as to Counts [, I1, III and V.
Id. As required by Recuenco, the State alleged the firearm enhancements in the
information and asked the jury whether the defendaﬁt was armed with a firearm at the time
of the commission of the crime. The jury found that defendant was armed with a firearm
during the commission of four crimes. The enhancements were based upon jury
determined facts.

It is clear that defendant was aware that the jury would be asked to find a firearm
enhancement and proposed instructions that comported with that enhancement. The jury
instructions proposed by the State and agreed to by the defense were contemplated by the
WPICs®. See WPIC 2.07.02. The jury was instructed that the State had to prove beyond a
reasonable doubt that the defendant or an accomplice was armed with a deadly weapon and
the instruction also included that a firearm is a deadly weapon. Appendix F, Instruction
45. The fact that instruction 45 referenced a deadly weapon, if error, is harmless error.
Appendix F, Instruction 45. The central purpose of a criminal trial is to determine guilt or
innocence. Rose v. Clark, 478’ U.S. 570,577,106 S. Ct. 3101, 92 L. Ed. 2d 460 (1986).
“Reversal for error, regardless of its effect on the judgment, encourages litigants to abuse
the judicial process and bestirs the public to ridicule it.” Neder v. United States, 527 U.S.

1, 17,119 S. Ct. 1827, 144 L. Ed. 2d 35 (1999) (internal quotation omitted). “[A]
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defendant is entitled to a fair trial but not a perfect one, for there are no perfect trials.”
Brown v. United States, 411 U.S. 223,232,93 S. Ct. 1565, 36 L. Ed. 2d 208 (1973)
(internal quotation omitted).

Allowing for harmless error promotes public respect for the law and the criminal
process by ensuring a defendant gets a fair trial, but not requiring or highlighting the fact
that all trials inevitably contain errors. Rose, 478 U.S. at 577. Thus, the harmless error
doctrine allows the court tb affirm a conviction when the court can determine that the error
did not contribute to the verdict that was obtained. /d. at 578; see also State v. Kitchen,
110 Wn.2d 403, 409, 756 P.2d 105 (1988)(“The harmless error rule preserves an accused’s
right to a fair trial without sacrificing judicial economy in the inevitable presence of
immaterial error.”).

The jury was specifically instructed that they must find the enhancement beyond a
reasonable doubt and that the deadly weapon in this case was a firearm. There was no
doubt as to what the State was asking them to find. The definition of deadly weapon as
stated in the jury instruction was expressly limited to a firearm. As noted above, the
special verdict forms pertaining to the enhancements required the jury to find that
petitioner was armed with a firearm and not a deadly weapon. Appendix D. Contrary to
the instructions proposed in Recuenco, the jury here was instructed that they had to .ﬁnd
defendant was armed with a firearm and that they had to make this finding beyond a
reasonable doubt. Any mention of a deadly weapon was harmless error.

Under Recuenco and Barnes, the sentencing court could properly impose the
enhancement time pertaining to firearms in this case. This case does not run afoul of

Blakely as the sentence was based on facts found by the jury beyond a reasonable doubt

2 The jury had also been given an instruction as to the definition of firearm pursuant to WPIC 2.10. See
Appendix F, Instruction 13.
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and the judge properly imposed the sentence authorized by the jury. See State v. Blakely,
542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004). The court should aftirm the trial
court’s imposition of enhanced sentences appropriate for firearms. There is no evidence

that the judgment in this case was invalid.

4. DEFENDANT COULD HAVE RAISED THE JURY
INSTRUCTION QUESTION ON DIRECT APPEAL. EVEN IF
THE COURT ADDRESSES THE ISSUE, THERE IS NO
AUTHORITY TO SUPPORT DEFENDANT’S CLAIMED
ERRORS.

Defendant raised an issue with an unanimity instruction on direct appeal but did not
raise any other issues as to instructions. “‘This court from its early days has been
committed to the rule that questions determined on appeal or questions which might have
been determined had they been presented, will not again be considered on a subsequent
appeal in the same case.”” State v. Bailey, 35 Wn. App. 592, 594, 668 P.2d 1285 (1983)
(quoting Davis v. Davis, 16 Wn.2d 607, 609, 134 P.2d 467 (1943))(emphésis added).
Because the personal restraint petition process is not a substitute for appeal, the defendant
cannot raise a valid issue on collateral attack by simply revising an issue raised and
rejected on direct appeal. On this issue, the Washington Supreme Court stated:

Simply “revising” a previously rejected legal argument, however, neither
creates a “new’” claim nor constitutes good cause to reconsider the original
claim. As the Supreme Court observed in Sanders, “identical grounds
may often be proved by different factual allegations. So also, identical
grounds may be supported by different legal arguments, . . . or be couched
in different language, ... or vary in immaterial respects”. (Citations
omitted.) Sanders v. United States, supra at 16. Thus, for example, “a
claim of involuntary confession predicated on alleged psychological
coercion does not raise a different ‘ground’ than does one predicated on
physical coercion”. Sanders, at 16.

In re PRP of Jeffries, 114 Wn.2d 485, 488, 789 P.2d 731 (1990). A claim rejected on its
merits on direct appeal will not be reconsidered in a subsequent personal restraint petition

unless the petitioner shows that the ends of justice would be served thereby. Jeffries, 114
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Wn.2d at 487. In re PRP of Brown, 143 Wn.2d 431, 445,21 P.3d 687 (2001), citing In re
PRP of Lord, 123 Wn.2d 296, 303, 868 P.2d 835 (1994).

Further, defendant did not object to any of the jury instructions. CrR 6.15 requires
a party objecting to the giving or refusal of an instruction to state the reason for the
objection. The purpose of this rule is to afford the trial court an opportunity to correct any
error. State v. Colwash, 88 Wn.2d 468, 470, 564 P.2d 781 (1977). Consequently, it is the
duty of trial counsel to alert the court to his position and obtain a ruling before the matter
will be éonsidered on appeal. State v. Rahier, 37 Wn. App. 571, 575, 681 P.2d 1299
(1984), citing State v. Jackson, 70 Wn.2d 498, 424 P.2d 313 (1967). Only those
exceptions to instructions that are sufficiently particular to call the court’s attention to the
claimed error will be considered on appeal. State v. Harris, 62 Wn.2d 858, 872-3, 385
P.2d 18 (1963). This court should decline to address defendant’s newly recast jury
instruction issue.

However, should this court decide to address the issues defendant presents, the
State asks this court to dismiss defendant’s claim because there is no authority for his
arguments. Defendant states that the jury had to make a finding that the firearm was
operable and that a separate “to-convict” instruction was required for the firearm
enhancements. Both arguments fail.

First, no instruction on operability is required and defendant does not cite any
authority to the contrary. A firearm enhancement is imposed in a criminal case if the
offender or an accomplice was armed with a firearm as defined in RCW 9.41.010(1).
RCW 9.94A.533. “Firearm” means a weapon or device from which a projectile or
projectiles may be fired by an explosive such as gunpowder. RCW 9.41.010(1).
Defendant does not claim that the firearm in the case was inoperable, merely that the jury

was not properly instructed. However, even if a weapon is inoperable, it is nonetheless a
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firearm within the meaning of RCW 9.41.010(1) as long as it is a real gun. State v. Faust,
93 Wn. App. 373, 380, 967 P.2d 1284 (1998). Test firing is not required. State v.
Anderson, 94 Wn. App. 151, 162-63, 971 P.2d 585 (1999), rev'd on other grounds, 141
Wn.2d 357, 5 P.3d 1247 (2000)(trier of fact could find gun was a firearm where two
experienced officers testified the guﬁ was loaded, appeared to be a real gun, the gun‘
displayed a serial number and was admitted as an exhibit at trial). An unloaded gun is still
a deadly weapon. Faust, 93 Wn. App. at 380-1 (internal citations omitted.)

Additionally, while “a gun rendered permanently inoperable is not a firearm under
the statutory definition [,]” a gun that is temporarily malfunctioning, requires assembly, or
lacks bullets meets the statutory definition of a firearm. State v. Padillﬁ, 95 Wn. App. 531,
535,978 P.2d 1113 (1999)(emphasis in original); State v. Berrier, 110 Wn. App. 639, 645,
41 P.3d 1198 (2002); Faust, 93 Wn. App. at 381.

In addition, the court in State v. Pam, 98 Wn.2d 748, 659 P.2d 454 (1983),
overruled in part on other grounds by State v. Brown, 111 Wn.2d 124, 761 P.2d ‘588
(1988), “attempted to distinguish between a true firearm and a ‘gun-like object incapable
of being fired.”” Faust, 93 Wn. App. at 379. In Pam, the defendant had a gun like object
that fell apart as he ran away. Pam, 98 Wn.2d at 751, 754. The court in Pam found that a
“gun-like object” was not a firearm. /d. (Citing Pam, 98 Wn.2d at 753-54.). Further, the
court found that as the jury was not instructed that they had to find the firearm or deadly
weapon enhancement beyond a reasonable doubt that the jury could have had a reasonable
doubt as to the operability of the weapon. Id. at 752-5.

Defendant does not dispute that the guns in this case were real. In fact, there was
testimony that the gun defendant had in his possession had been from West Point military

academy and was engraved. RP 474,494, 498, 671-2, There was also testimony from a

forensic scientist with the Washington State Crime Laboratory that the gun was operable.
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RP 900. Operability is way for the State to show a gun is real, not an element that has to
be proved to the jury. There was no dispute that the gun was real and capable of being
fired. An instruction regarding operability was not required.' There is no error.

Further, there is no requirement for a “to-convict” instruction for the firearm
enhancement. As shown above, the jury was given concluding instructions and special
verdict forms as contemplated by the WPICs. The jury was required to find the special
verdicts beyond a reasonable doubt. There is no authority, and defendant has not cited any,
that the jury be given separate “to-convict” instructions for an enhancement. Defendant’s

argument fails.
5. DEFENDANT RECEIVED CONSTITUTIONALLY EFFECTIVE
ASSISTANCE OF COUNSEL AS DEFENDANT CANNOT SHOW
DEFICIENT PERFORMANCE OR PREJUDICE.
The right to effective assistance of counsel is found in the Sixth Amendment to the
United States Cbnstitution, and in Article 1, Sec. 22 of the Constitution of the State of
Washington. The right to effective assistance of counsel is the right “to require the
prosecution’s case to survive the crucible of meaningful adversarial testing.” United
States v. Cronic, 466 U.S. 648, 656, 104 S. Ct. 2045, 80 L. Ed. 2d 657 (1984). When such
a true adversarial proceeding has been conducted, even if defense counsel made
demonstrable errors in judgment or tactics, the testing envisioned by the Sixth Amendment
has occurred. /d. The court has elaborated on what constitutes an ineffective assistance of
counsel claim. The court in Kimmelman v. Morrison, 477 U.S. 365, 374, 106 S. Ct. 2574,
2582, 91 L. Ed. 2d 305 (1986), stated that “the essence of an ineffective-assistance claim is
that counsel’s unprofessional errors so upset the adversarial balance between defense and

prosecution that the trial rendered unfair and the verdict rendered suspect.”
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The test to determine when a defendant’s conviction must be overturned for
ineffective assistance of counsel was set forth in Strickland v. Washington, 466 U.S. 668,
687,104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), and adopted by the Washington Supreme
Court in State v. Jeffries, 105 Wn.2d 398, 418, 717 P.2d 722, cert. denied, 497 U.S. 922
(1986). The test is as follows:

First, the defendant must show that the counsel’s performance was
deficient. This requires showing that counsel made errors so serious that

counsel was not functioning as “counsel” guaranteed the defendant by the

Sixth Amendment

Second, the defendant must show that the deficient performance

prejudiced the defense. This requires showing that counsel’s errors were so

serious as to deprive the defendant of a fair trial, a trial whose result is

reliable. Unless a defendant makes both showings, it cannot be said that the

conviction . . . resulted from a breakdown in the adversary process that

renders the result unreliable.

Id. See also State v. Walton, 76 Wn. App. 364, 884 P.2d 1348 (1994), review
denied, 126 Wn.2d 1024 (1995), State v. Denison, 78 Wn. App. 566, 897 P.2d 437, review
denied, 128 Wn.2d 1006 (1995); State v. McFarland, 127 Wn.2d 322, 899 P.2d 1251
(1995); State v. Foster, 81 Wn. App. 508, 915 P.2d 567 (1996), review denied, 130 Wn.2d
100 (1996).

State v. Lord, 117 Wn.2d 829, 883, 822 P.2d 177 (1991), cert. denied, 506 U.S. 56

1(1992), further clarified the intended application of the Strickland test.

There is a strong presumption that counsel have rendered adequate
assistance and made all significant decisions in the exercise of reasonably
professional judgment such that their conduct falls within the wide range of
reasonable professional assistance. The reasonableness of counsel’s
challenged conduct must be viewed in light of all of the circumstances, on
the facts of the particular case, as of the time of counsel’s conduct.

Under the prejudice aspect, “[t]he defendant must show that there is a reasonable

probability that, but for counsel’s unprofessional errors, the result of the proceeding would
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have been different.” Strickland, 466 U.S. at 694. Because the defendant must prove both
ineffective assistance of counsel and resulting prejudice, the issue may be resolved upon a
finding of lack of prejudice without determining if counsel’s performance was deficient.
Strickland, 466 U.S. at 697, Lord, 117 Wn.2d at 883-884.

Competency of counsel is determined based upon th¢ entire record below.
McFarland, 127 Wn.2d at 335 (citing State v. White, 81 Wn.2d 223, 225, 500 P.2d 1242
(1972)). The reviewing court must judge the reasonableness of counsel’s actions “on the
facts of the particular case, viewed as of the time of counsel’s conduct.” Strickland, 466
U.S. at 690; State v. Benn, 120 Wn.2d 631, 633, 845 P.2d 289 (1993), cert. denied, 510
U.S. 944 (1993). Defendant has the “heavy burden” of showing that counsel’s
performance was deficient in light of all surrounding circumstances. State v. Hayes, 81
Wn. App. 425, 442, 914 P.2d 788, review denied, 130 Wn.2d 1013, 928 P.2d 413 (1996).
Judicial scrutiny of a defense attorney’s performance must be “highly deferential in order
to eliminate the distorting effects of hindsight.” Strickland, 466 U.S. at 689.

Defendant alleged multiple instances where he believes his counsel was ineffective.
However, defendant cannot show deficient performance by his counsel nor can he show

actual prejudice. Defendant’s claims must be dismissed.

a. Defense counsel not required to object to instructions.

Defendant, in passing, claims that his counsel was ineffective for failing to object to
the jury instructions in that there should have been a “to-convict” instruction with the
“element” of operability for the firearm enhancement. See PRP, page 15. However, as

discussed above, there is no authority requiring such an instruction and the jury was
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instructed as contemplated by the WPICs. There was no requirement for defense counsel

to object.

b. The record shows that the admission of defendant’s criminal
history was limited to 609 offenses and it is unreasonable to
assume that defendant’s testimony would have changed the
outcome of the trial. '

Defendant now claims he would have testified if he knew that not all of his
previous criminal history would be introduced to the jury. However, a review of
defendant’s criminal history reveals numerous 609 offenses. Appendix G. The fact that
not all of the crimes would have been used but still a significant number would have been
negligible in terms of its impact on defendant’s choice to testify. In addition, there is
evidence that the State notified the defense that they would only use 609 offenses.
Appendix H. Defendant himself signed the Omnibus Order that indicated this. Appendix
H. There is no evidence to support defendant’s claim of being misinformed.

Defendant is clear that he is not challenging his counsel’s advice not to testify and
admits that it was “well within the range of competence.” See PRP, page 18. Defendant
did have many 609 offenses that would have been introduced to the jury. In addition, there
is nothing that supports the premise that had defendant testified it would have changed the
result. In defendant’s own declaration, he states that he is guilty of most of what he is
accused of. PRP, Appendix F. Defendant states that he went to do a robbery, that he was
willing to use force or the threat of force to accomplish the robbery but that hé did not hold
the gun to anyone’s head or pull the trigger. /d Defendant admits having a gun but

claimed that the gun didn’t even have the clip in it. /d.
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When the police responded to the scene and detained defendant, he had a gun clip
under his stomach. RP 581. He also had a second empty gun clip in his pocket and two
bullets in his pants pocket. RP 519-30. Defendant used the gun to hit one of the victim’s
in the face when he tried to subdue him. RP 597, 603. Co-defendant Arnestad, victim
Riley and victim Faranda testified at trial that defendant pointed the gun at Farnada’s head.
RP 589, 719, 721, 836, 839, 845. Victim Faranda testified that the gun was pointed at his
head when he heard a click. RP 597. Riley heard and saw the same thing. RP 847.
Defendant was armed, did use force, and did admit to holding a gun. In fact, he used the
gun to hit the victim when the victim tried to subdue him. Defendant’s testimony admits
most of the elements of the crim¢ and in light of all the other evidence; it’s difficult to see
how this would have changed the result. Defendant cannot show deficient performance or
prejudice.

C. There is evidence defendant was offered a plea deal and
rejected the plea bargain.

Defendant claims that his counsel was ineffective for failing to advi'se him of the
time he faced and in failing to discuss a plea bargain with him. PRP, page 25, see also
PRP, Appendix F. However, there is evidence in the record that contradicts defendant’s
claim. A status conference form was filed on April 7, 2005. Appendix I. On the Status
Conference from, the box is checked indicating that a plea offer had been made, that the
defendant had been informed and that the offer had been declined. Appendix I. That
paragraph is initialed by the defendant, his counsel and the prosecutor. Defendant also

signed the form. Appendix [. There is clear evidence that defendant had been made aware
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of a plea offer and had rejected it. Defendant cannot show deficient performance or
prejudice.
d. There is no prejudice to defendant as his offender score would

remain 9+ even if his Washington juvenile offense were
counted as 1.5 points.

When the ineffectiveness allegation is premised upon counsel’s failure to litigate a
motion or objection, defendant must demonstrate not only that the legal grounds for such a
motion or objection were meritorious, but also that the verdict would have been different if
the motion or objections had been granted. United States v. Kimmelman, 477 U.S. 365,
375,106 S. Ct. 2574, 91 L. Ed. 2d 305 (1986); United States v. Molina, 934 F.2d 1440,
1447-48 (9th Cir. 1991). Defendant claims that six of his juvenile offenses that were
counted separately should have really have been grouped together so that instead of being
counted as 3 points, they counted as 1.5 points®. PRP, page 28-9. However, even if that
were true, defendant still would have an offender score bf 9 instead of a 10.5 and that does
not include the 8 current offenses he was sentenced on. AppendixiG. Defendant’s
offender score would never have been below a 9. His offender score, no matter which.way
you look at it, is a 9+. Defendant affirmatively stipulated to his offender score when he
signed the form and the court was entitled to rely on the stipulation. Appendix G. There is
no basis for a remand for resentencing as the result would not change. Defendant was not

prejudiced and cannot show that counsel was ineffective.

* The State is not conceding that defendant’s calculation is correct. The State is only pointing out that the
situation is moot and does not require a new sentencing hearing.
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D. CONCLUSION:

Defendant has not made a showing of any miscarriage of justice, deficient
performance or prejudice that warrants granting his petition ore remanding for a reference
hearing. The State respectfully requests that this court dismiss this personal restraint

petition.

DATED: June 20, 2010.

MARK LINDQUIST
Pierce County
Prosecuting Attorney

MMMk UL
MELODY M. CRICK

Deputy Prosecuting Attorney
WSB #35453

Certificate of Service: \}—() D C/'

The undersigned certifies that on this day she delivered by U.S. mail

to petitioner true and correct copies of the document to which this certificate
is attached. This statement is certified to be true and correct under

penalty of perjury of the laws of the State of Washington.

Signed at Tasqma, Washington, on the date below.

Date
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Case Number: 04-1-03874-1 Date: July 20, 20
SeriallD; F1B42519-F20D-AA3E-56 BCEF85F5F0
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

L.

04-1-03874-1 25583383  JOSWCD

JUPERIOR COURT OF WASHINGTON FOR PIERCE COUNT

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO: 04-1-03874-1
V3
ROBERT RICHARD RUDNER, JR,, WARRANT OF COMMITMENT
1) [ County Jail
2) 9 Dept. of Corrections %
Defendant. | 3) [] Other Custody JON 02 W

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEREAS, Judgment hes béen pronounced against the defendart in the Superior Court of the State of
Washington for the County of Pierce, that the defendant be punished as specified in the Judgment and
Sentence/Order Modifying/Revoking Probation/Community Supervision, a full and correct copy of which is
atteched hereto.

[ 11 YOU,THE DIRECTOR, ARE COMMANDED torcceive the defendant for
claszification, confinement and placement ag ardered in the Judgment and Sentence.
(Sentence of confinement in Pierce County Jail),

)(‘] 2 YOU, THE DIRECTOR, ARE COMMANDED to take and deliver the defendant to
the proper officers of the Department of Corrections, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED to receive the defendant for claswification, confinement and
placement as ordered in the Judgment and Sentence. (Sentence of confinement in
Department of Carrections custody).

Office of Prosccuting Attorney
946 County-City Building
ARRA Tacoma, Washiogton 98402-2171
by nTor Tetephone: (253) 798-7400
COMMITMENT -}

Q EE8E £/6/28RE ARAZY
2
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Case Number: 04-1-03874-1 Date: July 20, 2019
CHe SeriallD: F1B42519-F20D-AA3E-562 BCEF85F5F0
rEnr Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
1 4-1-03874-1
2
[ 13 YOU, THEDIRECTOR, ARE COMMANDED to receive the defendent for
3 classification, confinanent and placement as erdered in the Judgment and Sentence.
(Sentence of confinement cr placement not covered by Sections | and 2 above).
4
5 éZOé : By diregtion,of the fonarebl
. Dated: *"9“'5'6@"93{_ /( éJZ 174&\
6 ¥ / -
L JUDGE v {
7 KEVIN STOCK
8
9 By:
10 CERTIFIED COPY DELIVERED TO SHERIFF
1 gt 02 2005
' 12
B
13 STATE OF WASHINGTON
53
14 County of Pierce
1, Kevin Stock, Clek of the above entitled
15 © Cour, do hereby certify that this foregoing
instrument is a true and correct copy of the
16 criginal now on file in my office
IN WITNESS WHEREOF, I hereunto set my
17 hand and the Seal of Said Court. this
day of P
TR 18
T KEVIN STOCK, Clerk
19 By: Deputy
20 kis
21
22
23
R S T 24
25
26
27
28
Office of Prosecuting Attorney
.} 946 County-Cry Bullding
ot Tacoma, Washi 98402-2171
o WARRANT OF e




8686 L/8-2096 8824
Case Number: 04-1-03874-1 Date: July 20, 20@
b SeriallD: F1B42519-F20D-AA3E-562 BCEF85F5F0
neeT Digitally Certified By: Kevin Siock Pierce County Clerk, Washington
1 04-1-03874-1
2
3
p .
5
RS S 6
rr
7
. SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
9
JTATE OF WASHINGTON,
10
Plaintiff, | CAUSE NO. 04-1-03874-1
11
Vs JUDGMENT AND SENTENCE (J3)
ROBERT RICHARD RUDNER, JR. [ ]Jail One Year or Less
13 Defendant, | [ ] First-Time Offender
[ ]3S05A
y SID:  WA16146653 [ ]DOSA JUN 0 2 2006
‘ DOB: 0s110/77 [ ] Breaking The Cycle (BTC)
15
I. HEARING
16
1.1 A sentencing hearing was held and the defendant, the defendant's law yer and the (deputy) proseaiting
17 attamney were present.
seot 18 .. FINDINGS
- 19 There being no reason why judgment should not be pronounced, the court FINDS:
20 21  CURRENT QFFENSE(S): The defendent was found guilty on _ &~ Z2-db
by[ ]plea/{ X]juryperdicd{ ]benchtrial of:
21
2 COUNT | CRIME RCW ENHANCEMENT | DATE OF INCIDERTNO.
2 . TYPE* CRIME :
23 I ASSAULT INTHE 9A 36.011(1)(@) | FASE 08/06/04 042190171
. / FIRST DEGREE (E23) 9.944.310/9.944A '
cmee 24 510
o 9,944, 370/9,. %44
25 .530
9.41.010 ‘
26 ASSAULT IN THE 9A.36.011(1)(a) | FASE 08/ 06/04 042190171
FIRST DEGREE (E23) 9.94A 310/9. A '
27 510
9.94A 370/9.94A
.530
2 X ] 9.41.010
N\ /BURGLARY IN THE 9A.52.020(1)(a) | FASE 08/06/04 042190171 i
AND SENTENCE (Jg) — 8 Count-Clty BUbtlEg
R (Felony) (6/19/2003) Pege 1 of 12 ﬂé‘ - f'%é_ 23S Tacoma, Washingion 98402-2171
- Telepbone: (253} 798-7400
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Case Number: 04-1-03874-1 Date: July 20, 20&
SeriallD: F1B42519-F20D-AA3E-56 BCEF85F5F0
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
04-1-03874-1
COUNT | CRIMB RCW ENHANCEMENT | DATE OF INCIDENT NO.
TYPE* CRIMB
FIRST DEGREE (G1) 9A.52.0(1)(R)
941010
9.94A.310/9. 4A
510
9.94A.370/9. %4A
.530
v ROBBERY IN THE 9A.56.200(1)(a)( | FASE 08/06/04 042190171
FIRST DEGREE (AAA1) | i)
9.94A 310/9. M4A
510
9.94A.370/9.94A
530
9.41.010
UNLAWFUL 9.41,040(1)(a) NONE 08/06/04 042190171
POSSESSION OF A :
FIREARM IN THE
FIRST DEGREE
(GGG66)
POSSESSION OF A 9A 56, 14(1) NONE 08/06/04 04219017
% JTOLEN FIREARM 9A.56.310(1)
(BRB12) :
Df m RESIDENTIAL 9A.52.025 NONE 08/01/04 042190171
BURGLARY (B12) '
“\| UNLAWFUL 69.50.4013 NONE 08/01/04 042190171
POSSESSION OF A
"} CONTROLLED
SUBSTANCE (J73M),
Methamphetamine,
\ Schedule I

* (F) Firearm, (D) Other deadly w eapons, (V) VUCSA in a protected zone, (VH) Veh. Hom, See RCW

(JP) Juvenile present.

ag charged ig the JURY VERDICT Inforration

1.520, -

[(X) JA special verdidt/finding for use of firearm was retumed cn Count(s) I, IT, ITL, IV RCW 9.94A 602,
S

510,

[ ] The court finds that the offender has a chemical dependency that has contributed to the offense(s).

RCW 9.944,

[ ] Current offenses encompassing the same criminal conduct and counting as one crime in determining
the offender score are (RCW 5.94A.589):

[ ] Other current convictions listed under different cause numbers used in calculating the offender score
ar¢ (list offense and cause number):

22 CRIMINAL HISTORY (RCW 9.94A.525):

JUDGMENT AND SENTENCE (JS)

(Felony) (6/19/2003) Page 2 of 12

CRIME DATE OF SENTENCING DATE OF Aol |TYPE
SENTENCE COURT CRIME ADULT | OF
(County & State) Juv CRIME
1 TMVWOP 10/23/91 Ventura, CA Juv NV
2 BURG 2 12/16/92 Clallam Co. 09/07/92 Juv NV
3 TMVWOP 121692 Clallam Co. 11/01/92 Juv NV
4 THEFT 2 03/02/94 Clallam Co. 07/30/93 Jue NV
Offlce of Prosecufing Attorney

946 County-City Bullding
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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Case Number: 04-1-03874-1 Date: July 20, 20
SeriallD: F1B42519-F20D-AA3E-56 BCEF85F5F0
Digitally Certified By: Kevin Stock Pierce Co(mty Clerk, Washington

Qg £68L &£/6-,2808 BRAZE

04-1-03874-1

5 VEHFROWL 1 03/02/94 Clallam Co. 07/30/93 Juv NV

6 UPCOF 01/11/95 Clallam Co. 1219/%4 Juv NV

7 THEFT OF F/A 01/11/95 Clallam Co. 12/19/%4 Juv NV

8 UPOF 06/25/96 Clallam Co, 02/29/96 A NV

9 ESCAPE 1 11/22/96 Clallam Ca 09/13/96 A NV

10 | ATT ELUDE 04/19/99 Kitsp Co. 01/28/58 A NV

11 | FORGERY 05/25/00 Clallam Ca 01/14/00 A NV

12 | MALMISCH?2 02/19/02 Claliam Co. 12/28/01 A NV

13 | ATTELUDE Current Pierce Co. 01/17/04 A NV

14 | UPOF 2 Currant Pierce co, 01/17/04 A NV

{ } The court findsthat the following prior convictions are one offense for purposes of determining the
offender score (RCW 9.94A.525):

23 SENTENCINGDATA:
COUNT | OFFENDER | SERIOUSNESS STANDARD RANGE PLUS - TOTAL STANDARD MAXIMUM

NO. SCORE LEVEL (notinchiding enhmcemerty | ENHANCEMENTS ) RANGE TERM

(ncludng enhancementd

[ H XI 240-318 MOS. 60 MOS. 300-378 MOS. LIFE
I H- XTI 93-123 MO3G3. 60 MO3, 153-183 MOS. LIFE
13 9+ VII 87-116 MOS. 60 MOS. 147-176 MOS. LIFE
v H+ IX 129-171 MOS8, &0 MOS. 189-231 MOS. LIFE.
\'4 Can VII 87-116 MQOS. NONE 8§7-116 MOS. 10 YRS.
\2 S+ \'4 72-96 MOS, NONE 72-96 MOS. 10 YRS.
X S+ v 63-84 MOS. NONE 63-84 MOS/ 10 YRS,
X S 1 12+-24 MOS. NONE 12+-24 MOS. 5 YRS.
24 [ ] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an

exceptional sentence[ ] above[ | below the standard range Far Count(s) . Findings of fact and
conclusions of law ere attached in Appendix 2.4. The Prosecuting Attorney [ ] did[ ] did not recommend
a similar sentence,

.25 LEGAL FINANCIAL OBLIGATIONS. The judgment shall upon entry be collectable by civil means,

subject to applicable exemptions set forth in Title 6, RCW. Chapter 379, Section 22, Law s of 2003.
{ ] The following extraardinary circumstances exist that make restitution inappropriate (RCW 9.94A.753):

[ ] The following extraordinary circumstances exist that make payment of nonmandatory legal financial
obligations inappropriate:

‘ ~OWMcesY Proveeollag XHors
JUDGMENT AND SENTENCE (J5) S6&.Courliy Clty Bullding:

(Felory) (6/19/2003) Page 3 of 12 Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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26 For violent offenaes, mogt serious offenses, or armed offenders recommended gentencing agreements or
plea agreements are | ] attached [ ] as follows:

m. JUDGMENT

31 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1.

32 { 1 The court DISMISSES Counts { ] The defendant is found NOT GUILTY of Counts

IV. SENTENCE AND ORDER
IT IS ORDERED:

41 Defendant shall pay to the Clerk of this Court: @iesce County Clerdk, 930 Tacoma Ave #110, Tacoma WA 98407)

JASS COPE
RTN/RIN $ LO (’ Regtitution to:
3 Remu.man to:
(Name and Address--address may be withheld and provided confidentially to Clerk's Office).
PCV $_____ 50000 Crime Victim agsessment .
DNA
PUB
FRC $ 110.00 Criminal Filing Fee
FCM $ Fine
CDF/DFA-DFZ $ Drug Investigation Fung for (agency)
WFR g Witness Costs
MTH $ Methamphetamine Cleanup ($3,000 minirmum)
JFR $ Jury Fee

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
Other Costs for:

Other Costs for:

All payments shall be made in accordance with the policies of the clerk, conmencing immediately,
unless the court specifically sets forth the rate herein; Not lessthan $ per month
commencing . . RCW 9.94.760. If the court does not set the rate herein, the

set up a payment plan.
42 RESTITUTION

The above total doefnct i I\restitution which may be set by later order of the court. An agreed
restitution order ma ntered. RCW 9.944.753. A restitution hearing:

Oifice of Prosecuting At
JUDGMENT AND SENTENCE (J5) 946 ?ozm;f’gfyuat‘l‘,dm;""y
(Felomy) (6/19/2003) Page 4 of 12 Tacoms, Washington 98402-2171

Tetepbone: (253) 798-7400
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[ ] shall be get by the progecutor. v
Nissd\cdulcdfcr 7’ Z/ Oé /30 Lé/‘ m
M defendant waives any right to be present at any regtitution hearing (de{endant' 8 initialf):

{ ] RESTITUTION. Order Attached

[X] Restitution ordered above shall be paid jointly and severally with:

NAME of other defendant ~ CAUSE NUMBER (Victim name) (Amount-5)

RIN AUTUMN ARNESTADT

43 COSTS OF INCARCERATION
[ 11In addition to other costs imposed herein, the court finds that the defendant has or is likely tohave the
means to pay the costs of incarcaration, and the defendeant is ordered to pay such costs at the statutory
rate. RCW 10.01.160.
44 COLLECTION COSTS
The defendant shall pay the costs of services to collect unpaid legal financial obligations per contract o
statute. RCW 3618190, 9,%4A,780 end 15.16.500.
45 INTEREST
The financial obligations imposed in this judgment shall bear intercst from the date of the judgment until
payment in full, at the rate applicable to civil judgments. RCW 10.82.090
4.6 COSTS ON APPEAL
An award of costs on appeal against the defendant may be added to the total Jegal financial obligations.
RCW. 10.73.
47 [ ]HIVTESTING
The Health Department or designee shall test and counsel the defendant for HIV as soon as possible and the
defendant shall fully cooperate in the testing RCW 70.24.340.
4.8 {X] DNA TESTING
The defendant shall have a blood/biological sample drawn for purposes of DNA identification analysis and
the defendant shall fully cooperate in thetesting. The appropriate agency, the caunty or DOC, shall be
regponsible for obtaining the gample prior to the defendant’ s releasg from confinem RCW 43.43.754,
NO CONTACT 6.,;441”'@;77'37 A -Olles | (5 L |- L8 4F
The defendant ghall not have contact with__ . / Y (name, DOB) including, but not
limited to, personasl, verbal, telephonic, written or comact a third party foar Q@ years (not to
exceed the maximum etatutory sentence).
[ ] Domesgtic Violence Protection Order or Antiharassment Order is filed with this Judgment and Sentence.
410 OTHER:
JUDGMENT AND SENTENCE (JS) 546 Counry.City Boilding
(Felony) (6/19/2003) Page 5 of 12 Tacoma, Washlagton 984022171

Telephone: (253) 798-7400
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4.11 BOND IS HEREBY EXONERATED

412 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows:

(a) CONFINEMENT. RCW 9.94A.589. Defendart is sentenced to the following term of total
confinement in the custody of the Department of Corrections (DOC):

ZZ{O manthg on Count I

g 7 mornths on Count \'/

q 3 months on Count I 7 Z months on Count A2
///_Lé’__ months on Count I é morths on Count X
/ Z 7 manths on Count v /L% months on Count X

A special finding/verdict having been entered as indicated in Section 2.1, the defendant is sentenced to the
following additional term of total confinement in the custedy of the Department of Corrections:

ég O months on Count No I é 0 months on Count No IV
é O months on CountNo I mertths on Count No

60 months on Count No IIl months on Count No

Tt T

Sentence enhancements in Courds 'ghal
[ Jooncurrent D9 canseautive to each other,
Sentence enhancements in Counts 1 besgerv

X Dattime [ ] subject to earned good time credit

Actual number of months of total confinement ordered is: 6/7 3 Wk?ﬂé/ .

(Add mandatory firearm and deadly weapons enhancement time to run consecutively to other counts, see
Section 2.3, Sentencing Data, above),

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A.589. All counts shall be served
cancurrently, except for the portion of those courtts for which there is a special finding of e firearm or cther
deadly weapon as set forth above at Section 2.3, and except for the following counts which shall be served
consecutively:

The sentence herein shall un consecutively to all Felony sentences in cther cause numb ers prior to the
comymission of the crime(s) being sentenced.

“Oiflce of Prosccuting AHorn
JUDGMENT AND SENTENCE (JS) 546 County-City Bubding

(Felony) (6/19/2003) Page 6 of 12 Tacoms, Washington 98402-2171
Telephone: (253) 798-7400
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Confinement ghall commence immediately unless otherwige set forth here:

() The defendant shall receive credit for time served pddrto sentencing if that confinement was
solely underthis cause number. RCW 9.94A 505, The time served shall be computed by Lh?a
unless the crodit for time served prior to sentencing is specifically set forth by the court:

413 [ ] COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ordered as follows:

Count for months,
Count for months;,
Count for months;
{ ] COMMUNITY CUSTODY is ordered as follows:

Count I for a range from: ‘Lié to (? g Months,

Count n for a range from: 'L}L to y‘g Manths;

Count I for a range from: l ‘5 to ’5 é Months;,

Count v for a renge from: ?__)(J to % ?/ Months;

Count A2 for a range from: ;é to g Months,

Count VI for a range from: & to (Z/ Maonths,

Count X for a range from: J to {J Maeths,

Count X for a renge from: [ to 'Z,% Months,
or for the period of earned release awarded pursuant to RCW 9.94A.728(1) and (2), whichever is longer,
and standard mandatary conditions are ordered. [See RCW 9.94A for community placement offenses --
scricus violent offense, second degree assault, any arime against a person with a deadly weapon finding,
Chapter 69.50 or €9.52 RCW offense. Community custody follows a term for a gex offense -- RCW 9.94A
Use paragraph 4.7 to impose community custody following wark ethic camp. )
While on community placement or community custody, the defendant ghall: (1) report to and be available
for cantact with the assigned community carrections officer as directed, (2) work at DOC-approved
education, employment and/or community service; (3) not consume controlled substances except pursuant
to lawfuily issued prescriptions, (4) not unlaw fully possess controlled substances while in community
cugtody, (5) pay supervision fees as determined by DOC; and (6) perfam affismnative acts necessary to
monitor compliance with the orders of the court asrequired by DOC. The residence location and living
arrangements are subject to the prior approval of DOC while in community placement or community
cugtody. Community custody for sex offenders may be extended far up to the gtatutory mexinmum term of
the sentence. Violation of community custody imposed for a sex offense may result in additional
canfinement.
[ ] The defendant shall not consume any alcohol.
[ ] Defendant shall have no contact with: .

JUDGMENT AND SENTENCE (J3) ;’4';‘;‘;{,;‘3‘;,‘,“8”:54",',‘;"“"

(Felony) (6/19/2003) Page 7 of 12

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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D(I Defendant ghall remainyq within [ ] cutgide of a specified geographical boundary, to wit:ﬂ/ (Z(}
D@ The defendant shall participate in the following crime-related treatment or counseling se'vices:/ CO :
{ ] The defendant ghall undergo an evaluation for treatment for [ | domestic violence [ ] subatance abuse

{ ] mental health [ ] enger management and fully comply with all rcoanmmded treatment.
fg The defendant ghall comply with the following crime-related prohibitions: ()éz : 4{%@&1& X Z

Other conditions may be imposed by the court ar DOC during community custody, or are set forthhere:

4.14 | TWORK ETHIC CAMP. RCW 9.94A.690, RCW 72.09.410. The court finds that the defendant is
eligible and ig likely to qualify far wark ethic camp and the court recommends that the defendant serve the
scntence at a work ethic camp. Upon completion of work ethic camp, the defendant shall be released on
community custody for any remaining time of total confinement, subject to the conditions below. Violation
of the conditions of community custody may result in a return to total confinement for the balance of the
defendant's remaining time of total confinement. The ¢canditions of community custody are stated above in
Section 4.13.

4.15 OFF LIMIT S ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the
defendant while under the supervisian of the County Jail or Department of Corrections: )

JUDGMENT AND SENTENCE (J5) ‘ A
(FCIGI)') (6’1 9/2(»3) Page 8of12 Tacoma, Washington 98402-2171

Telephone: (253) 798-7400
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V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral ettack on this
Judgment and Sentence, including but not limited to any personal restraint petition, state habeas corpus
petition, metion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to
arrest judgment, must be filed within one year of the final judgment in this matter, except as provided for in
RCW 10.73,100. RCW 10.73.090,

LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant ghall
remain under the court's jurisdiction and the supervision of the Department of Carrections for a peried up to
10 years from the date of sentence o release from confinement, whichever is longer, to assure payment of
all legal financial obligations unless the court extends the criminal judgment an additional 10 years. For an
offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender’ s compliance with payment of the legal financial obligations, until the obligation is
campletely satisfied, regardless of the stshtory maximum for the crime. RCW 9.94A.760 and RCW

9. 94A.505, :

NOTICE OF INCOME-WITHHOLDING ACTION. Ifthe court hasnot ardered an immediate notice
of payroll deduction in Section 4.1, you are notified that the Department of Carrections may issue a notice
of payroll deduction without netice to you if you are mare than 30 days past due in monthly payments in en
amount equal to or greater than the amount payable for one month. RCW 9.94A.7602. Cther income-
withholding action under RCW 9.94A may be taken without further netice. RCW 9.94A.7602.

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation of this Judgment and
Sentence is punishable by up to 60 days of confinement per violatian. Per gection 2.5 of this document,
legat financial obligations are collectible by civil meens. RCW 9.%4A 634,

FIREARMS, Y oumust immediately surrender any concealed pistol license and you may nat own, use or
possess any firearm unless your right to do s0 is restored by a court of record. (The court. clerk shall
forward a copy of the defendant's driver's license, identicard, or comparable identification to the
Department of Licensing along with the date of conviction or commitment.) RCW 9.41.040, 9.41.047,

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. N/A

OMMTce o Proseculing Atlorney

JUDGMENT AND SENTENCE (J3) 946 County-Clty Bullding

(Felony) (6/19/2003) Page 9 of 12

Telephoue: (253) 798-7400
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57  OTHER: A v
{ /hL\_\/
VV
( ‘/ LR}
Doﬁ'x'n/()pen Court and in the presence of the defendart this d : :‘xézér—éé” 6-2- Oé .

2~

.

s U‘!% LA

Print name

Deputy Prosecuting Attorney Atbecay for Defend@t
Print name: _/CLC” Print name:
WIB #

wsB#_ 22936 7

efendant

pintrame: /S%erd fthiid, Kniher T

Jute 2 2006

Pierce County Clerk

JUDGMENT AND SENTENCE (JS)
(Felony) (6/19/2003) Page 10 of 12

Dce of Prosecuting Aforney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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APPENDIX " F

JUte 2 Z005

The defendant having been sentenced to the Department of Corrections for a:

Pierce County Cler

sexoffense /M / . N\ KT

é sericus violent offense =

assault in the second degree

Z eny crime where the defend ccamplice was armed with a deadly weapon
any felony under 69.50 and 69.

The offender ghall report to and be available for contadt with the agsigned community corrections officer as directed:
The offender ghall work at Department of Corrections approved education, employment, and/or community service,
The offender shall not consume controlled substances except pursuant to lawfully issued presariptions:

An offender in community custody ahan not unlawfully possess controlled substances,

The offender shall pay community placement fees as determined by DOC:

The residence location and living arrangements are sub_|ect. to the priar approval of the department of correctians
during the period of comummmity placement.

The offender shall submit to affirmative acts necessary to monitor compliance with court orders as required by
DoC.

The Court may algo crder any of the following special conditions:

Z ¢} The offender ghall remain within, or outside of, a specified geogx-aphicalm: P( r Cw

’< an The offender shall not have direct or mdxred contact wi e‘zii@ﬁof e or a specified
class of individuals:

Zé (m) The offender shall participate in aime-related treatment or counseling services,

2 av) The of fender shall not consume alcohol;

4] The residence location and living arrangements of a sex offender shall be subject to the prior
approval of the department of corrections; or

X VD The offender shall comply with any crime-related prohibitions.

VII) Other:

- Office of Prosecuting Attorney
946 County-City Building

AFPENDIXF Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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CERTIFICATE OF CLERK
CAUSE NUMBER of thig case: 04-1-03874-1

I, KEVIN 8TOCK Clerk of thig Court, certify that the foregoing ig a full, true and corredt copy of the Judgment and
Jentence in the abov e-entitled action now on record in this office,

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: , Deputy Clerk

Tee o Provecaling ATOF
JUDGMENT AND SENTENCE (J5) 945 Coutty City Buyiding

(Felony) (6/19/2003) Page 11 of 12 Tacoma, Washington 98402-2171
Telephone: (253) 798-7400




eud s
“rrr

)
(SR

el ol o

[T

T

- e

9

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

£E8E

Case Number: 04-1-03874-1 Date: July 20, 201@
SerialiD: F1B42519-F20D-AA3E-562 BCEF85F5F0
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
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IDENTIFICATION OF DEFENDANT
SIDNo. WA16146653 Date of Birth 05/10/77
(If no SID take fingerprint card for State Patrol)
FBI No. 940751XA3 Local ID No.  UNKNOWN
PCNNo 538187216 Other
Alias name, SSN, DOB: ROBERT RICHARD RUONER
Race: ' Ethnicity: Sex:
(1 Asian/Pacific [X] Black/African- [] Caucasian [] Hispanic [X] Male
Islander American '
[] Netive American [ ] Other; : [X] Non- {1 Female
: Hispanic

FINGERFPRINTS

Left four fingers taken simultaneously Left Thumb

2 o

I attest that T saw the same defendant who appeared in ¢ thi ; affyy his or her 0g

i

signature thereto, Clerk ofﬂ:ccmﬂ, A /(/(W e
DEFENDANT'S SIGNATURE; > ‘//évl/,[A/\,L/

DEFENDANT'S ADDRESS:
JUDGMENT AND SENTENCE (JS) g‘zlg’:'nfy'_'g:y"g:ﬁg::mey

(Felony) (6/19/2003) Page 12 of 12

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400 '
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: F1B42519-F20D-AA3E-5626B7BCEF85F5F0 containing 15 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

e

Kevin Stock, Pierce County Clerk

|,|II(.l|,l

1
gt rit i,

By /S/Chris Hutton, . Deputy.
Dated: Jul 20, 2010 2:13 PM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https:/

wWWW.Co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: F1B42519-F20D-AA3E-5626B7BCEF85F5F0.
The copy associated with this number will be displayed by the Court.
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FILED
IN COUNTY CLERK'S OFFICE

.y NOV 242008 e

\ ASHINGTON

PIERCE COUNTY, W !

BierVlN STOCK, Countyocélper
S

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I
STATE OF WASHINGTON, | No. 34958-2-11
Respondent,
MANDATE
V.
Pierce County Cause No.
ROBERT RUDNER, 04-1-03874-1
Appellant. Court Action Required

The State of Washington to: The Superior Court of the State of Washington
in and for Pierce County

This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division II, filed on March 4, 2008 became the decision terminating review of this court of the
above entitled case on November 5, 2008. Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached
true copy of the opinion.

Court Action Required: The sentencing court or criminal presiding judge is to place this matter
on the next available motion calendar for action consistent with the opinion.

IN TESTIMONY WHEREOF, I have hercunto set
my hand and af‘ﬁ;’w seal of said Court at
Tacoma, this \ ay of November, 2008,

Clerk of the Courtgof Apﬁais,

State of Washington, Div. Il
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CASE #: 34958-2-11

State of Washington, Respondent, v. Robert Rudner, Appellant

Mandate — Page 2

Hon. Vicki Hogan

Pierce County Superior Court
930 Tacoma Avenue South
Tacoma, WA 98402

Carol A Elewski

Attorney at Law

PO Box 4459

Tumwater, WA, 98501-0459

WSP Identification & Criminal History Section

ATTN: Quality Control Unit
PO Box 42633
Olympia, WA 98504-2633

Indeterminate Sentence Review Board

Michelle Hyer

Pierce County Prosecutor
930 Tacoma Ave S Rm 946
Tacoma, WA, 98402-2102
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COURY OF APPEALS
DIvESioN 17

OBHMAR -4 AM 8:25
STATE Gt WASHINGTON
BY.

T OEPITY

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

STATE OF WASHINGTON, No. 34958-2-11
Respondent,
V.
ROBERT RICHARD RUDNERA JR. 0 UNPUBLISHED OPINION
Appellant.

BRIDGEWATER, P.J. — Robert Richard Rudrier Jr. appeals his convictions for two counts
of first degree assault. We hold that there was sufficient evidence to prove he intended to inflict
great bodily harm againsf Brian Faranda by placing him in an execution kneeling position,
pointing a gun at his head, and pulling the trigger. iBut the evidence is insufficient to prove that
he had the intent to inflict great bodily harm against Kimberly Riley merely by pointing the gun
at her without threats of death, firing the gun, or placing her in an execution kneeling position.
We hold also that there was no need for a unanimity instruction. Thus, we. affirm the conviction
for first degree assault involving Faranda (count I). We vacate the conviction for first degree
assault against Riley (count II), but direct the entry of a judgment of guil; for second degree

assault against Riley. We remand for resentencing. '
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I. Facrs'

On August 6, 2004, Desmond Berryé asked Autumn Amestad to help him rob his
acquaintance, Brian Faranda, by taking the keys to Faranda’s Ford Mustang.® That night,
Arnestad entered Faranda’s home through the sliding glass door on the second floor balcony.
Arnestad then let Berry and Rudner in through the front door. Faranda and his girlfriend,
Kimberly Riley, were sleeping on the couch. Armestad had in her possession a .9 millimeter
Beretta that she stole earlier that day, which she gave to Rudner along with clips loaded with
ammunition. Rudner pointed the gun at Riley and asked for the keys to Faranda’s Mustang.
Meanwhile, Arnestad ordered Faranda to get on his knees, putting his haﬁds behind his head as
she went through his pockets. Rudner turned the gun to Faranda’s head and aggressively
repeated his demand for the keys to the Mustang,

Riley saw Rudner pull the trigger on the gun while aiming it at Faranda’s head. Faranda,
who is familiar with guns, heard a *“click” that sounded like either an “accidental trigger pull or a
de-cock mechanism.” 6 RP at 597. Riley screamed that she and Faranda would not get killed

without a fight, and jumped on Arnestad. Faranda tried to get the gun away from Rudner, but

" In addition to the incident described herein, the State presented evidence at trial that Rudner
committed three other burglaries, including a theft where he left behind a backpack containing
marijuana, methamphetamine, ammunition and a cell phone bill in his name. Rudner does not
challenge this evidence. '

? Though it appears that Desmond Berry’s involvement is undisputed, Berry was not charged
with this crime, nor did he appear as a witness at Rudner’s trial.

3 Faranda did not actually own a Ford Mustang. Berry mistook Faranda’s Thunderbird for a
Mustang. '
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Rudner hit him in the face with it, and “kept swinging, swinging away with the pistol.” 6 RP at
603. Arnestad stole Riley’s purse and fled, while Faranda was able to subdue Rudner. As a
result of the altercations, Riley sustained a gash on her eye while Faranda suffered a broken nose
and réceived two stitches in his eye and six on his forehead. |

At trial, the court instructed the jury that it could find Rudner guilty of first degree assault
if it determined that he intended to inflict great bodily harm upon both Faranda and Riley beyond
a reasonable doubt." Rudner did not object to the instruction. The jury found Rudner guilty on
all charges, and concluded he was armed with a firearm during the commission of the two counts
of ﬁr;t degree assault. The court sentenced Rudner to 573 months.

ANALYSIS
1. SUFFICIENCY OF EVIDENCE

Rudner argues that there was insufficient evidence at trial to convict him of first degree
assault of either Faranda or Riley. ”f'he State maintains that the prosecution presented sufficient
evidence of all elements of both first degree assaults to the jury, including intent to inflict great

bodily harm.

Evidence is sufficient to support a conviction if, viewed in the light most favorable to the
prosecution, it permits any rational trier of fact to find the essential elements of the crime beyond
4

a reasonable doubt. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). “A claim of

insufficiency admits the truth of the State’s evidence and all inferences that reasonably can be

4 Rudner does not dispute any other jury instructions on appeal.
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drawn therefrom.” Salinas, 119 Wn.2d at 201. Circumstantial and direct evidence are equally

reliable. State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980).

Credibility determinations are for the trier of fact and are not subjegt to review. State v.
Camaril}o, 115 Wn.2d 60, 71, 794 P.2d 850 (1990). This court must defer to the trier of fact on
issues of conflicting testimony, credibility of witnesses, and the persuasiveness of the evidence.
State v. Walron, 64 Wn. App. 410, 415-16, 824.P.2d 533, review denied, 119 Wn.2d. 1011
(1992).

The prosecution must prove intent to inflict great bodily harm in order to establish first

degree assault. RCW 9A.36.011.° The trier of fact ascertains “intent”'by determining whether a

_person acts with the “objective or purpose to accomplish a result which constitutes a crime.”

RCW 9A.08.010(1)(a). The trier of fact should also look to “all the circumstances of the case,
including not only the manner and act of inflicting the wound, but also the nature of the prior
relationship and any previous threats” to determine intent. State v. Ferreira, 69 Wn. App. 465,

468-69, 850 P.2d 541 (1993) (quoting State v. Woo Won Choi, 55 Wn. App. 895, 906, 781 P.2d

505 (1989), review denied, 114 Wn.2d 1002 (1990)).

5 RCW 9A.36.011 provides: “(1) A person is guilty of assault in the first degree if he or she,
with intent to inflict great bodily harm: (a) Assaults another with a firearm or any deadly
weapon or by any force or means likely to produce great bodily harm or death.” RCW
9A.04.110(4)(c) defines “[g]reat bodily harm” as “bodily injury which creates a probability of
death, or which causes significant serious permanent disfigurement, or which causes significant
serious permanent disfigurement, or which causes a significant permanent loss or impairment of
the function of any bodily part or organ.”
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Here, if we construe all evidence bresented at trial in favor of the State, the evidence was
sufficient for the jury to find that Rudner intended to inflict great bodily harm upon Faranda.
The jury heard undisputed testimony that Rudner entered Faranda’s home uninvited, in order to
steal the keys to Faranda’s car. Rudner pointed the gun ét Riley and demanded the keys to
Faranda’s Mustang. Arnestad admitted on the stand that when Faranda refused to comply with
the same demand, she and RUdnér forced Faranda to his knees, and held a gun to his head.6'
Riley saw Rudner pull the trigger while aiming the gun at Faranda’s. head.

Because credibility issues are left to the trier of fact and are not subject to review,
contradictory evidence is of no moment if there is‘su'fﬁcient evidence supportilng the jury’s
verdict. Considering all the circumstances of the case, the trier of fact had sufficient evidence to
find Rudner intended to inflict serious bodily harm on Faranda, either on his own or as an
accomplice to Arnestad.

But there is no evidence tﬁat Rudner intended to inflict great bodily harm upon Rilvey.
Although the pistol was pointed at her, Rudner voiced no threats of death or great bodily harm,
did not pull the trigger while pointing the gun at her, and did not place her in an execution
kneeling position like Faranda. And though Arnestad assaulted Riley with her hands while
wearing rings, this alone does not evidence an intent to inflict great bodily harm. Thus, there

was insufficient evidence to convict Rudner of first degree assault against Riley. But, there was

§ The jury also found Rudner liable for Amestad’s actions against Faranda and Riley as an
accomplice. Rudner does not challenge this finding or the jury instruction on accomplice
liability.
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sufficient evidence to convict him of second degree assault under RCW 9A.36.021(1)(c) because

he assaulted Riley with a deadly weapon.” The court instructed the jury as to second degree

“assault as a lesser included offense. We can direct the entry of a verdict if there is sufficient

evidence of a lesser included or inferior degree crime. See State v. Gamble, 118 Wn. App. 332,
336n.4,72P.3d 113? (2003, aff'd in part, rev'd in part, 154 Wn.2d 457, 114 P.3d 646 (2005)).
II. UNANIMITY INSTRUCTION

Rudner argues the trial court deprived him of his right to a unanimous jlury verdict on his
first degree assault charges by presenting evidence of five potential assaults,® where a reasonable
juror could have doubts about at least one assault rising to the level of first degree. The State
contends that a unanimity instruction was unnecessary because the multiplev criminal acts
presented at trial were‘part of a continuing course of pqnduct. The State is correct.

The right to a unanimous \}erdict is a mndaﬁental right derived from the constitutional

right to a jury trial.” State v. Gooden, 51 Wn. App. 615, 617, 754 P.2d 1000 (1988) (citing State

TRCW 9A.36.021(1) provides, “A person is guilty of assault in the second degree if he or she,

under circumstances not amounting to assault in the first degree . . . (¢) Assaults another with a
deadly weapon.”

¥ Rudner maintains the five separate alleged assaults are: (1) Rudner pulling the trigger on the
gun while pointed at Faranda; (2) Rudner hitting Faranda in the face with the gun; (3) Rudner
pointing the gun at Riley; .(4) Rudner’s accomplice liability for Arnestad hitting Riley; and (5)
Rudner vicariously assaulting Riley by pointing the gun at Faranda. See State v. Wilson, 125
Wn.2d 212,218-19, 883 P.2d 320 (1994).

? Rudner did not probose a unanimity instruction at trial, but we may consider this argument for
the first time on appeal because it is of constitutional magnitude. State v. Russell, 101 Wn.2d
349, 354, 678 P.2d 332 (1984); Camarillo, 115 Wn.2d at 63.
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v. Handyside, 42 Wn. App. 412, 415, 711 P.2d 379 (1985)), review denied, 111 Wn.2d 1012
(1988). An appellate court reviews alleged errors iﬁ jury instructions de novo, in the context of
the instructions as a whole. State v. Bennest, 161 Wn.2d 303, 307, 165 P.3d 1241 (2007) (citing
State v. Brett, 126 Wn.2d 136, 171, 892 P.2d 29 (1995), 516 U.S. 1121 (1996), cert. denied, 516
U.S. 1121 (1996)).

A jury may convict a defendant only if it unanimously finds he committed the criminal
act with which he is _gharged. State v. Love, 80. Wn. App. 357, 360, 908 P.2d 395 (citing State v.
King, 75 Wn. App. 899, 902, 878 P.2d 466 (1994), review denied, 125‘ Wn.2d 102] (1995)),
review denied, 129 Wn.2d 1016 (1996). Where the State charges only one criminal act but
presents evidence of many potentially criminal events, a unanimity instruction is requi'red.
because “there is a daﬁger that a conviction may not be based on a unanimous Jury finding that
' the defendant committed any given single cﬁmiﬁal act.” Love, 80 Wn. App. at 360-61 (citing
State v. Kitchen, 110 Wn.2d 403, 411, 756 P.2d 105 (1988)).

If the multiple criminal acts presented constitute one continuing course of conduct,
neither an e]e;ction nor unanimity instruction is required. State v. Handran, 113 Wn.2d 11, 17,
775 P.2d 453 (1989). To determine whether multiple criminal acts amount to a continuing
course of conduct, courts Jook to whether the acts were committed as part of an ongoing
“enterprise with a single objective.” Gooden, 51 Wn, App. at 619-20. The determination must
be “evaluated in a commonsense manner.” Handran, 113 Wn.2d at 17 (citing State v. Petrich,
lQl Wn.2d 566, 571, 683 P.2d 173 (1984)).

In Handran, 113 Wn.2d 11, the defendant asserted he was depri.ved of a unanimous jury

verdict because there was no specific unanimity instruction where the State presented evidence
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of many crimes, but charged him with only one count of first degree burglary. Handran, 113
Wn.2d at 12. Our Supreme Court affirmed the conviction, holding that because the events
occurred “in one place during a short period of time between the same aggressor and victim . . . a
commonsense evaluation of these facts . . . [reveals] a continuing course of conduct to secure
sexual relations with his ex-wife.” Handran, 113 Wn.2d at 17. Washington courts have also
held that multiple acts comprised a continuing course of conduct where several assaults over a
two-hour period led to a fatal injury, as well as where several criminal acts over one-and-a-half
weeks were commitied for the common objective of promoting prostitution. State v. Crane, 116
Wn.2d 315, 330, 804 P.2d 10, cert. denied, 501 U.S. 1237 (1991); Gooden, 51 Wn. App. at 620.
Rudner’s argument fails because under a commonsense evaluation of the facts, the
multiple assaults prcsenfed at trial constituted a continuing course of conduct. Though the State
presented evidence of ﬁve‘potential assaults at trial, the multiple assaults were committed in one
room within a span of about 30 minutes, by the same aggressors toward the same victims.
Rudner committed the a'ssau]ts withiﬁ a short time period in order to further one objective, to
deprive Faranda of his keys and property. Furthermore, under these circumstances it would seem
irrational to conclude that each of the five assaults within a 30-minute period was an independent
crime, with its own intent and‘purpose. Because Rudner’s multiple assaults were part of a
continuous course of conduct, a unanimity instruction was not required and the court did not

violate Rudner’s right to a unanimous jury verdict.
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We affirm the conviction of first degree assault involving Faranda (count I); we vacate
the conviction for first degree assault involving Riley (count II), but we direct the court to enter a
guilty verdict for second dégree assault involving Riley (count II) and we remand for
resentencing.

A majority of the panel havihg determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is

so ordered.
Brldgewatér P.J.
I concur:
W@ e

Penoyar J. U ]
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HUNT, J. — (dissenting) I respectfully dissent from the majority’s holding that the State

did not present sufficient evidence to support Rudner’s conviction for first degree assauit. The

jury heard evidence that Rudner (1) entered Faranda’s home unlawfully, (2) pointed a gun at

Riley while demanding the keys to the car, and (3) pulled the trigger while holding the gun to
Faranda’s head. Riley testified that she attacked Arnestad in self-defense because she believed
Rudner intended to kill both her (Riley) and Faranda. The absence of a verbal threat by Rudner
directed specifically to Riley does not show that Rudner lacked the requisite intent to kill or to
inflict great bodily harm on Riley. Nor do.es this Jack of an express separate threat to Riley
undercut the jury’s believing Riley’s testimony'? that Rudner intended to kill her in addition to
Faranda, whom Rudner threatened directly. |

It is well settled that a fact-finder’s determinations of witness credibility are not sgbject to
our review. State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990). Because the evidence
supports the jury’s determination that Rudner intended to kill or to inflict great bodily harm on

Riley, as well as Faranda, I would affirm Rudner’s conviction for first degree assault of Riley.

AL

S )
Hunt, J. ) /

'" The jury’s unanimous verdict finding Rudner guilty of first degree assault demonstrates that
that it believed Riley’s testimony.

10
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04-1-038

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 04-1-03874-1

Vs,

ROBERT RICHARD RUDNER, IR, SECOND AMENDED INFORMATION

Defendant.

DOB: 5/10/1977 SEX : MALE RACE: BLACK
PCN#: 538187216 SID#: 16146653 DOL#: WA RUDNERR230KS
COUNTI

1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
ASSAULT IN THE FIRST DEGREE, committed as follows:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or about the 6th day of
August, 2004, did unlawfully and feloniously, with intent to inflict great bodily harm, intentionally

assault B. Faranda with a firearm or deadly weapon or by any force or means likely to produce great

bodily harm or death, contrary to RCW 9A.36.011(1)(a), and in the commission thereof the defendant, or
an accomplice, was armed with a firearm, to-wit: a handgun, that being a firearm as defined in RCW
9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time to the
presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity of the

State of Washington.
COUNT Il
And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
ASSAULT IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,

930 Tacoma Avenue South, Room 946

SECOND AMENDED INFORMATION- | g "{M , ﬁ Office of the Prosecuting Attomey
: S Tacoma, WA 98402-2171

35 €8814

Main Office (253) 798-7400
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and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or about the 6th day of
August, 2004, did unlawfully and feloniously, with intent to inflict great bodily harm, intentionally
assault K. Riley with a firearm or deadly weapon or by any force or means likely to produce great bodily

harm or death, contrary to RCW 9A.36.011(1)(a), and in the commission thereof the defendant, or an

accomplice, was armed with a firearm, to-wit: a handgun, that being a firearm as defined in RCW

9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time to the

presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity of the

State of Washington.
COUNT 11l

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based
on the same conduct or on a series of acts connected together or consti.tuting pan§ of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to
separate proof of one charge from proof of the others, committed as follows:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or about the 6th day of
August, 2004, did unlawfully and feloniously, with intent to commit a crime against a person or property
therein, enter or remain unlawfully in a building, located at 2313 S 96th St, and in entering or while in
such building or in immediate flight therefrom, the defendant or another participant in the crime was

armed with a handgun, a deadly weapon, contrary to RCW 9A.52.020(1)(a), and in the commission

thereof the defendant, or an accomplice, was armed with a firearm, to-wit: a handgun, that being a firearm
as defined in RCW 9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding
additional time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the

peace and dignity of the State of Washington.
COUNT IV

And ], GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on
the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of t'he others, committed as follows:

That ROBERT RICHARD RUDNER, IR, in the State of Washington, on or about the 6th day of
August, 2004, did unlawfully and feloniously take personal property belonging to another with intent to

SECOND AMENDED INFORMATION-2 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171
Main OfTice (253) 798-7400

Bs 88815
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steal from the person or in the presence of B. Faranda and/or K. Riley, the owner thereof or a person
having dominion and control over said property, against such person's will by use or threatened use of
immediate force, violence, or fear of injury to B. Faranda and/or K. Riley, said force or fear being used to
obtain or retain possession of the property or to prevent or overcome resistance to the taking, and in the
commission thereof, or in immediate flight therefrom, the defendant was armed with a deadly weapon, to-
wit: a handgun, contrary to RCW 9A.56.190 and 9A.56.200(1)(aX(i), and in the commission thereof the
defendant, or an accomplice, was armed with a firearm, to-wit: a handgun, that being a firearm as defined
in RCW 9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time
to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity

of the State of Washington.
COUNT V

And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the criine of
UNLAWFUL POSSESSION OF A FIREARM IN THE FIRST DEGREE, a crime of the same or similar
character, and/or a crime based on the same conduct or on a series of acts connected together or
constituting parts of a single scheme or plan, and/or so closely connected in respect to time, place and
occasion that it would be difficult to separate proof of one charge from proof of the others, committed as
follows:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or about the 6th day of
August, 2004, did unlawfully, feloniously, and knowingly own, have in his possession, or under his
control a firearm, he having been previously convicted in the State of Washington or elsewhere of a
serious offense, as defined in RCW 9.41.010(12), contrary to RCW 9.41.040(1)(a), and against the peace
and dignity of the State of Washington.

COUNT VI

And I, GERALD A, HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
POSSESSION OF A STOLEN FIREARM, a crime of the same or similar character, and/or a crime based
on the same conduct or on a series of acts connected together or constituting parts of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to
separate proof of one charge from proof of the others, committed as follows:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or about the 6th day of
August, 2004, did unlawfully, feloniously, and knowingly receive, retain, possess, conceal, or dispose of
a stolen firearm, to-wit: a 9 mm handgun, belonging to Jefferson Oakes, knowing the same to be stolen,

with intent to appropriate to the use of any person other than the true owner or person entitled thereto,

OfTice of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-2171

Main Office (253) 798-7400
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contrary to RCW 9A.56.140(1) and 9A.56.310(1), and against the peace and dignity of the State of
Washington.
COUNT VI

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
RESIDENTIAL BURGLARY, a crime of the same or similar character, and/or a crime based on the same
conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or
so closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the others, committed as follows:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or about the 1st day of
August, 2004, did unlawfully and feloniously, with intent to commit a crime against a person or property
therein, enter or remain unlawfully in the dwelling of Jefferson and Angela Oakes, located at 13312 147th
St E., Puyallup, WA, contrary to RCW 9A.52.025, and against the peace and dignity of the State of
Washington.

COUNT VIII

And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
THEFT OF A FIREARM, a crime of the same or similar character, and/or a ¢rime based on the same
conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or
so closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the others, committed as follows:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or about the 1st day of
August, 2004, did unlawfully, feloniously, and wrongfully obtain or exert unauthorized control over a
firearm, to-wit: a 9 mm handgun, belonging to Jefferon Oakes, with intent to deprive said owner of such

property, contrary to RCW 9A.56.020 and 9A.56.300(1)(a), and against the peace and dignity of the State

of Washington.
COUNT IX

And [, GERALD A. HORNE, Prosecuting Attbmey for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
RESIDENTIAL BURGLARY, a crime of the same or similar character, and/or a crime based on the same
conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or
so closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the others, committed as follows:

That ROBERT RICHARD RUDNER| JR, in the State of Washington, on or about the st day of
August, 2004, did unlawfully and feloniously, with intent to commit a crime against a person or property

SECOND AMENDED INFORMATION- 4 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171
Main Office (253) 798-7400
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therein, enter or remain unlawfully in the dwelling of Gregory Griffin, contrary to RCW 9A.52.025, and
against the peace and dignity of the State of Washington.
COUNT X

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse ROBERT RICHARD RUDNER, JR of the crime of
UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE, a crime of the same or similar
character, and/or a crime based on the same conduct or on a series of acts connected together or
constituting parts of a single scheme or plan, and/or so closely connected in respect to time, place and
occasion that it would be difficult to separa.te proof of one charge from proof of the others, committed as
follows:

That ROBERT RICHARD RUDNER, JR, in the State of Washington, on or about the 1st day of
August, 2004, did unlawfully and feloniously, possess a controlled substance, to-wit: Methamphetamine,

classified under Schedule II of the Uniform Controlled Substances Act, contrary to RCW 69.50.4013, and

against the peace and dignity of the State of Washington.

DATED this 6th day of December, 2005.

TACOMA POLICE DEPARTMENT GERALD A. HORNE
WAQ2703 Pierce County Prosecuting Attorney
GREGORY L GREER
Deputy Prosecuting Attorney
WSB#: 22936
SECOND AMENDED INFORMATION- 5 Office of the Prosecuting Attorney

930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-2171

1>

Main Office (253) 798-7400
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State of Washington, County of Pierce ss: 1, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: F1B427A9-F20D-AA3E-5710B05F11F2CCDD containing 5 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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13007,

Kevin‘ Stock, Pierce County Clerk

By /S/Chris Hutton, Deputy.
Dated: Jul 20, 2010 2:13 PM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: ntps./

www.co.pierce.wa,us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: F1B427A9-F20D-AA3E-5710B05SF11F2CCDD.
The copy associated with this number will be displayed by the Court.
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"SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 04-1-03874-1
VS.
ROBERT RICHARD RUDNER JR., SPECIAL VERDICT FORM (Count I)
Defendant.

We, the jury, return a special verdict by answering as follows:
Was the defendant Robert Richard Rudner Jr. armed with a firearm at the time of the

commission of the crime in Count 1?

ANSWER: ;/Eq (Yeshor Ney:
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: F1B42D3F-F20F-6452-DES7118FD9281A57 containing 1 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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By /S/Chris Hutton, Deputy. ,%:RCE CQ\')
Dated: Jul 20, 2010 2:13 PM Tyt

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: ptps./

www.co .pierce wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: F1B42D3F-F20F-6452-DE57118FD9281A57.
The copy associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 04-1-03874-1
Vs,
ROBERT RICHARD RUDNER JR., SPECIAL VERDICT FORM (Count
1)
Defendant.

We, the jury, return a special verdict by answering as follows:
Was the defendant Robert Richard Rudner Jr. armed with a firearm at the time of the

commission of the crime in Count II1?
Y
ANSWER: Y/5S (Tes 9r o).
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: F1B42A9F-F20F-6452-DECBA4B405358545 containing 1 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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Dated: Jul 20, 2010 2:13 PM " BT

Ttrgreant!

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https.//
www,co.pier‘ce‘wa.us/cfapps/seéure/linx/cour‘(filinq/certifieddocumentview,cfm,

enter SerialiD: F1B42A9F-F20F-6452-DECBA4B405358545.

The copy associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON, '
Plaintiff, CAUSE NO. 04-1-03874-1
Vs.
ROBERT RICHARD RUDNER JR,, SPECIAL VERDICT FORM (Count IV)
Defendant.

We, the jury, return a special verdict by answering as follows:
Was the defendant Robert Richard Rudner Jr. armed with a firearm at the time of the
commission of the crime in Count [V?

ANSWER: IYQ§ @or Neo).
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: F1B42976-F20F-6452-D640A209EE9QF 2873 containing 1 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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By /S/Chris Hutton, Deputy.
Dated: Jul 20, 2010 2:13 PM
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nttps:/
www. co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: F1B42976-F20F-6452-D640A209EE9F 2873,
The copy associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NOQO. 04-1-03874-1
Vs.
ROBERT RICHARD RUDNER JR., SPECIAL VERDICT FORM (Count 11)
Defendant. |

We, the jury, return a special verdict by answering as follows:
Was the defendant Robert Richard Rudner Jr. armed with a firearm at the time of the

commission of the crime in Count 11?

ANSWER: \(/Eg @r Ney
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: F1B42C0E-F20D-AA3E-593372503D403E3C containing 1 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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By /S/Chris Hutton, Deputy. ., P

Dated: Jul 20, 2010 2:13 PM ":u,,,‘.,..-'

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: httgs Il

www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: F1B42COE-F20D-AA3E-593372503D403E3C.
The copy associated with this number will be displayed by the Court.
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Pierce County Cleik

IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

STATE OF WASHINGTbN,
Cause No. 04-1-03874-1
Plaintiff
VS,
RUDNER, JR, ROBERT RICHARD,

Defendant
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: F1B43361-F20D-AA3E-51FE7209BB4AA491 containing 2 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: ntps://
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SerialiD: F1B43361-F20D-AA3E-51FE72098B4AA491.
The copy associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 04-1-03874-1

VS.

ROBERT RICHARD RUDNER JR.,
Defendant.

COURT’S INSTRUCTIONS TO THE JURY
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DATED this d l day of February, 2006.
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INSTRUCTIONNO. |

It is your duty to determine which facts have been proved in this case from the evidence
produced in court. It also is your duty to accept the law from the court, regardless of what you
personally believe the law is or ought to be. You are to apply the law to the facts and in this way
decide the case.

The order in which these instructions are given has no significance as to their relative
importance, The attorneys may properly discuss any specific instructions they think are
particularly signiﬁcant. You should consider the instructions as a whole and should not place
undue emphasis on any particular instruction or part thereof.

A charge has been made by the prosecuting attorney by filing a document, called an
information, informing the defendant of the.charge. You are not to consider the filing of the
information or its contents as proof of the matters charged.

The only evidence you are to consider consists of the testimony of the witnesses and the
exhibits admitted into evidence. It has been my duty to rule on the admissibility of evidence.
You must not concern yourselves with the reasons for these rulings. You will disregard any
evidence that either was not admitted or that was stricken by the court. You will not be provided
with a written copy of testimony during your deliberations. Any exhibits admitted into evidence
will go to the jury room with you during your deliberations.

In determining whether any proposition has been proved, you should consider all of the
evidence introduced by all parties bearing on the question. Every party is entitled to the benefit
of the evidence whether produced by that party or by another party.

You are the sole judges of the credibility of the witnesses and of what weight is to be

given the testimony of each. In considering the testimony of any witness, you may take into
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account the opportunity and ability of the witness to observe, the witness' memory and manner
while testifying, any interest, bias or prejudice the witness may have, the reasonableness of the
testimony of the witness considered in light of all the evidence, and any other factors that bear on
believability and weight.

The attorneys’ remarks, statements and arguments are intended to help you understand
the evidence and apply the law. They are not evidence. Disregard any remark, statement or
argument that is not supported by the evidence or the law as stated by the court.

The attorneys have the right and the duty to make any objections that they deem
appropriate. These objections should not influence you, and you should make no assumptions
because of objections by the attorneys.

The law does not permit a judge to comment on the evidence in any way. A judge
comments on the evidence if the judge indicates, by words or conduct, a personal opinion as to
the weight or believability of the testimony of a witness or of other evidence. Although | have
not intentionally done so, if it appears to you that I have made a comment during the trial or in
giving these instructions, you must disrcgard the apparent comment entirely.

You have nothing whatever to do with any punishment that may be imposed in case of a
violation of the law. The fact that punishment may follow conviction cannot be considered by
you except insofar as it may tend to make you careful.

You are officers of the court and must act impartially and with an éamest desire to
determine and declare the proper verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdict.

1988 2-23/72866 88115
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INSTRUCTION NO. _in“

The defendant has entered a plea of not guilty. That plea puts in issue every element of
the crime charged. The State is the plaintiff, and has the burden of proving each element of the
crime beyond a reasonable doubt.

A defendant is presumed innocent. This presumption continues throughout the entire
trial unless during your deliberations you find it has been overcome by the evidence beyond a
reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the evidence or
lack of evidence. 1t is such a doubt as would exist in the mind of a reasonable person after fully,
fairly and carefully considering all of the evidence or lack of evidence. If, after such
consideration, you have an abiding belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.
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INSTRUCTION NO. .3
The defendant is not compelled to testify, and the fact that the defendant has not testified

cannot be used to infer guilt or prejudice him in any way.
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INSTRUCTION NO. _Li_

Evidence may be either direct or circumstantial. Direct evidence is that given by a
witness who testifies concerning facts that he or she has directly observed or pefceived through
the senses. Circumstantial evidence is evidence of facts or circumstances from which the
existence or nonexistence of other facts may be reasonably inferred from common experience.
The law makes no distinction between the weight to be given to either direct or circumstantial

evidence. One is not necessarily more or less valuable than the other.
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INSTRUCTION NO. i_

A witness who has special training, education or experience in a particular science,
profession or calling, may be allowed to express an opinion in addition to giving testimony as to
facts. You are not bound, however, by such an opinion. In determining the credibility and
weight to be given such opinion evidence, you may consider, among other things, the education,
training, experience, knowledge and ability of that witness, the reasons given for the opinion, the
sources of the witness' information, together with the factors already given you for evaluating the

testimony of any other witness.
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INSTRUCTION NO. jz
Evidence that a2 witness has been convicted of a crime may be considered by you in
deciding what weight or credibility should be given to the testimony of the witness and for no

other purpose.
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INSTRUCTION NO. _L

A person who is an accomplice in the commission of a crime is guilty of that crime
whether present at the scenc or not.

A person is an accomplice in the commission of the charged crime if, with knowledge
that it will promote or facilitate the commission of the crime, he or she either:

(1) solicits, commands, encourages, or requests another person to commit the crime; or

(2) aids or agrees to aid another person in planning or committing the crime.

The word "aid" means all assistance whether given by words, acts, encouragement,
support, or presence. A person who is present at the scene and ready to assist by his or her
presence is aiding in the commission of the crime. However, more than mere presence and
knowledge of the criminal activity of another must be shown to establish that a person present is

an accomplice.

1988 2/23-2886 #8121 |
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INSTRUCTION NO. g
A separate crime is charged in each count. You must decide each count separately. Your.

verdict on one count should not control your verdict on any other count.

o

A
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INSTRUCTION NO. i

A person commits the crime of assault in the first degree when, with intent to inflict great

bodily harm, he or she assaults another with a firearm or by any force or means likely to produce
R Y A

great bodily harm or death.
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insTrRUCTIONNO. [0

An assault is an intentional touching or striking of another person that is harmful or
offensive regardless of whether any physical injury is done to the person. A touching or striking
is offensive, if the touching or striking would offend an ordinary person who is not unduly
sensitive.

An assault is also an act done with intent to inflict bodily injury upon another, tending,
but failing to accomplish it énd accompanied with the apparent present ability to inflict the
bodily injury if not prevented.

An assault is also an act done with the intent to create in another apprehension and fear of
bodily injury, and which in fact creates in another a reasonable apprehension and imminent fear

of bodily injury even though the actor did not actually intend to inflict bodily injury.
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INSTRUCTION NO. '

A person acts with intent or in_tgn’t_ig@_“_x when acting with the objective or purpose to

accomplish a result, which constitutes a crime.
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INSTRUCTION NO. [ JX

\Great bodilyfharm means bodily injury that creates a probability of death{ or which

causes significant serious permanent disfigurerment, or that causes a significant permanent loss or

impairment of the function of any bodily part or organ.
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INSTRUCTION NO. | 5

A ““firearm” is a weapon or device from which a projectile may be fired by an explosive

such as gunpowder.
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INSTRUCTION NO. [ g

To convict the defendant of the crime of assault in the first degree as charged in Count I,
each of the following elements of the crime must be proved beyond QW: !

(%hat on or about 6 day of August, 2004, the defendant or an accomplice assaulted
Brian Faranda;

{2’)/That the assault was committed with a firearm or by a force or means likely to

produce great bodily harm or death;

that the defendant or an accomplice acted with intent to inflict great bodily harm; and

gﬂ’)/ That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. )
To convict the defendant of the crime of assault in the first degree as charged in Count II,
each of the following elements of the crime must be proved beyond a reasonable doubt:

Mhat on or about 6™ day of August, 2004, the defendant or an accomplice assaulted

Kimberly Riley;
/Qﬁhat the assault was committed with a firearm or by a force or means likely to

produce great bodily harm or death;

£37 That the defendant or an accomplice acted with intent to inflict great bodily harm; and

(A’(Fhat the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hana., if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. J_(Q

If you are not satisfied beyond a reasonable doubt that the defendant is guilty of assault in
the first degree, the defendant may be found guilty of any lesser crime, the commission of which
is necessarily included in the crime charged, if the evidence is sufficient to establish the
defendant's guilt of such lesser crime beyond a reasonable doubt.

The crime of assault in the first degree necessarily includes the lesser crime of assault in
the second degree.

When a crime has been proven against a person and there exists a reasonable doubt as to
which of two or more degrees that person is guilty, he o.r she shall be convicted only of the

lowest degree.



1988 2/23726880 88131

Case Number: 04-1-03874-1 Daté: July 20, 2010
SerialiD: F1B42F2B-F20D-AA3E-56B51B25E099CB0A
Digitaily Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. j_
A person commits the crime of assault in the second degree when under circumstances
not amounting to assault in the first degree he or she intentionally assaults another and thereby
recklessly inflicts substantial bodily harm or assaults another with a deadly weapon or assaults

another with intent to commit a felony.
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INSTRUCTION NO. __lﬁ
A person is reckless or acts recklessly when he or she knows of and disregards a
substantial risk that a wrongful act may occur and the disregard of such substantial risk is a gross
deviation from conduct that a reasonable person would exercise in the same situation.

Recklessness also is established if a person acts intentionally.
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INSTRUCTION NO. I I
Substantial bodily harm means bodily injury that involves a temporary but substantial
disfigurement, or that causes a temporary but substantial loss or impairment of the function of

any bodily part or organ, or that causes a fracture of any bodily part.
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INsTRUCTION NO. .0

To convict the defendant of the lesser included crime of assault in the second degree as
charged in Count I, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 6" day of August, 2004, the defendant or an accomplice:

(a) intentionally assaulted Brian Faranda and thereby recklessly inflicted substantial
bodily harm; or

(b) assaulted Brian Faranda with a deadly weapon; or

(c) assaulted Brian Faranda with the intent of committing a felony; and

(2) That the acts occurred in the State of Washington.

If you find from the evidence that element (2) and either element (1)(a), (1)(b) or (1)(c)
have been proved beyond a reasonable doubt, then it will be your duty to return a verdict of
guilty, Elements (1)(a), (1)(b) and (1)(c) are alternatives and only one need be proved.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.




Case Number: 04-1-03874-1 Date: July 20, 2010
SeriallD: F1B42F2B-F20D-AA3E-56B51B25E099CB0A
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. &}

To convict the defendant of the lesser included crime of assault in the second degree as
charged in Count II, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 6" day of August, 2004, the defendant or an accomplice:

(a) intentionally assaulted Kimberly Riley and thereby recklessly inflicted substantial
| bodily harm; or

(b) assaulted Kimberly Riley with a deadly weapon; or

(c) assaulted Kimberly Riley with the intent to commit a felony; and

(2) That the acts occurred in the State of Washington.

If you find from the evidence that element (2) and either element (1)(a), (1)(b), or (1)(c)
have been proved beyond a reasonable doubt, then it will be your duty to return a verdict of
guilty. Elements (1)(a), (1)(b), or (1)(c) are alternatives and-only one need be proved.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

1988 2-23-72686 88135
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INSTRUCTION NO. ROL—

Robbery and Burglary are felonies.

1988 2/23/2886 AR136 |
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INSTRUCTIONNO. g
A person commits the crime of burglary in the first degree when he or she enters or
remains unlawfully in a building with intent to commit a crime against a person or property
therein, and if, in entering or while in the building or in immediate flight therefrom, that person

or an accomplice in the crime is armed with a deadly weapon or assaults any person.
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INSTRUCTION NO. (Q 9

A person enters or remains unlawfully in or upon premises when he or she is not then

licensed, invited, or otherwise privileged to so enter or remain.
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INSTRUCTION NO. & '

To convict the defendant of the crime of burglary in the first degree as charged in Count
111, each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 6™ day of August, 2004, the defendant or an accomplice entered
or remained unlawfully in a building; |

(2) That the entering or remaining was with intent to commit a crime against a person or
property therein,

(3) That in so entering or while in the building or in immediate flight from the building
the defendant or an accomplice in the crime charged was armed with a deadly weapon or
assaulted a person; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then 1t will be your duty to return a verdict of not guilty.

20139
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INSTRUCTION NO. g (Q
A person commits the crime of robbery in the first degree when in the commission of a
robbery or in immediate flight therefrom he or she is armed with a deadly weapon or displays

what appears to be a firearm or other deadly weapon or inflicts bodily injury.
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INSTRUCTION NO. _&l
A person commits the crime of robbery when he or she unlawfully and with intent to
commit theft thereof takes personal property, not belonging to the defendant, from the person or
in the presence of another against that person's will by the use or threatened use of immediate
force, violence, or fear of injury to that person or to the person or property of anyone. The force
or fear must be used to obtain or retain possession of the property or to prevent or overcome

resistance to the taking, in either of which cases the degree of force is immaterial.
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INSTRUCTION NO. 3&_

Bodily injury, physical injury or bodily harm means physical pain or injury, illness or an

impairment of physical condition.
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INSTRUCTION NO. & Z

To convict the defendant of the crime of robbery in the first degree as charged in Count
1V, each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 6™ day of August, 2004 the defendant or an accomplice
unlawfully took personal property, not belonging to the defendant, from the person or in the
presence of another;

(2) That the defendant or an accomplice intended to commit theft of the property;

(3) That the taking was against the person’s will by the defendant's or an accomplice’s
use or threatened use qfimmediate force, violence or fear of injury to that person or to the person
or property of another;

(4) That the force or fear was used by the defendant or an accomplice to obtain or retain
possession of the property or to prevent or overcome resistance to the taking;

(5) That in the commission of these acts or in immediate flight therefrom the defendant
or an accomplice was armed with a deadly weapon or displayed what appeared to be a firearm or
other deadly weapon or inflicted bodily injury; and

(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty. |

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

19588 2-23-28686 80143
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INSTRUCTION NO. i 2
A person commits the crime of unlawful possession of a firearm in the first degree when
he has previously been adjudicated as a juvenile of a serious offense and knowingly owns or has

in his possession or control any firearm.
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INSTRUCTION NO. 3
A person knows or acts knowingly or with knowledge when he or she is aware of a fact,
circumstance or result which is described by law as being a crime, whether or not the person is
aware that the fact, circumstance or result is a crime.
If a person has information which would lead a reasonable person in the same situation to
believe that facts exist which aré described by law as being a crime, the jury is permitted but not
required to find that he or she acted with knowledge.

Acting knowingly or with knowledge also is established if a person acts intentionally.
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INSTRUCTION NO. 3.

Possession means having a firearm in one's custody or control. 1t may be either actual or
constructive. Actual possession occurs when the weapon is in the actual physical custody of the
person charged with possession. Constructive possession occurs when there is no actual physical
possession but there is dominion and control over the item, and such dominion and control may

be immediately exercised.
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INSTRUCTION NO. 34

To convict the defendant of the crime of unlawful possession of a firearm in the first
dégree as charged in Count V, each of the following elements of the crime must be proved
beyond a reasonable doubt:

(1) That on or about the 6" day of August, 2004, the defendant knowingly had a firearm
in his possession or control;

(2) That the defendant had previously been adjudicated guilty as a juvenile of a serious
offense; and

(3) That the possession or control of the firearm occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other‘hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty.

1988 2-23-/2886 80147
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INSTRUCTIONNO. 33
A person commits the crime of possessing a stolen firearm when he or she possesses,
carries, delivers, sells, or is in control of a stolen firearm.
Possessing a stolen firearm means knowingly to receive, retain, possess, conceal, or
dispose of a stolen firearm knowing that it has been stolen and to withhold or appropriate the

same to the use of any person other than the true owner or person entitled thereto.
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INSTRUCTION NO. !J

To convict the defendant of the crime of possessing a stolen firearm as charged in Count
V1, each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 6" day of August, 2004 the defendant possessed, carried,
delivered, sold or was in control of a stolen firearm;

(2) That the defendant acted with knowledge that the firearm had been stolen;

(3) That the defendant withheld or appropriated the firearm to the use of someone other
than the true owner or person entitled thereto;

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any of these elements, then it will be your duty to return a verdict of not guilty.

1988 2-7237/2806 89149
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INSTRUCTION NO. ‘é
A person commits the crime of residential burglary when he or she enters or remains

unlawfully in a dwelling with intent to commit a crime against a person or property therein.
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INSTRUCTIONNO. 3 {p
Dwelling means any building or structure or a portion thereof which is used or ordinarily

used by a person for lodging.
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INSTRUCTION NO. ﬂ

To convict the defendant of the crime of residential burglary as charged in Count [X,
each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 1* day of August, 2004, the defendant or an accomplice entered
or remained unlawfully in a dwelling;

(2) That the entering or remaining was with intent to commit a crime against a person or
property therein; and

(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of the elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. i?_

It is a crime for any person to possess a controlled substance.
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INSTRUCTION NO. ﬂ
Possession means having a substance in one's custody or control. It may be either actual
or constructive. Actual possession occurs when the item is in the actual physical custody of the
person charged with possession. Constructive possession occurs when there is no actual physical
possession but there is dominion and control over the substance. Dominion and control need not

be exclusive to establish constructive possession.
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INSTRUCTION NO. H 0

Methamphetamine is a controlled substance.

8A155
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INSTRUCTION NO. _L_‘LL

To convict the defendant of the crime of possession of a controlled substance as charged
in Count X, each of the following elements of the crime must be proved beyond a reasonable
doubt:

(1) That on or about the 1™ day of August, 2004, the defendant possessed a controlled
substance; and

(2) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. q z -

As jurors, you have a duty to discuss the case with one another and to deliberate in an
effort to reach a unanimous verdict. Each of you must decide the case for yourself, but only after
you consider the evidence impartially with your fellow jurors. During your deliberations, you
should not hesitate to re-examine your own views and change your opinion if you become
convinced that it is wrong. However, you should not change your honest belief as to the weight
or effect of the evidence solely because of the opinions of your fellow jurors, or for the mere

purpose of returning a verdict.
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INSTRUCTION NO. ﬂ 5

Upon retiring to the jury room for your deliberation of this case, your first duty is to
select a presiding juror. It is his or her duty to see that discussion is carried on in a sensible and
orderly fashion, that the issues submitted for your decision are fully and fairly discussed, and that
every juror has an opportunity to be heard and to parficipate in the deliberations upon each
question before the jury.

You will be furnished with all of the exhibits admitted in evidence, these instructions, and
a verdict form for each count.

When completing the verdict forms, you will first consider the crime of assault in the first
degree as charged in Counts [ and II. If you unanimously agree on a verdict, you must fill in the
blank provided in verdict form A and/or B the words "not guilty" or the word "guilty," according
to the decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in
Verdict Form A and/or B.

If you find the defendant guilty on verdict form A and/or B, do not use verdict form A-1
and/or B-1. If you find the defendant not guilty of the crime of assault in the first degree in
Count L and/or II, or if after full and careful consideration of the evidence you cannot agree on
that crime, you will consider the lesser crime of assault in the second degree. 1If you
unanimously agree on a verdict, you must fill in the blank provided in verdict form A-1 and/or
B-1 the words "not guilty" or the word "guilty," according to the decision you reach. If you
cannot agree on a verdict, do not fill in the blank provided in Verdict Form A-1 and/or B-1.

Ifyou find the defendant guilty of the crime of assault but have a reasonable doubt as to

which of two or more degrees of that crime the defendant is guilty, it is your duty to find the

1988 2-23/268086 88158
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defendant not guilty on verdict form A and/or B and to find the defendant guilty of the lesser
included crime of assault in the second degree on verdict form A-1 and/or B-1.

Since this is a criminal case, each of you must agree for you to return a verdict. When all
of you have so agreed, fill in the proper form of verdict or verdicts to express your decision. The
presiding juror will sign it and notify the judicial assistant, who will conduct you into court to

declare your verdict.
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INSTRUCTION NO. H}{

You will also be furnished with special verdict forms. If you find the defendant not
guilty do not use the special verdict forms, If you find the defendant guilty, you will then use the
special verdict forms and fill in the blank with the answer "yes" or "no" according to the decision

you reach. In order to answer the special verdict forms "yes", you must unanimously be satisfied

beyond a reasonable doubt that “yes" is the correct answer. If you have a reasonable doubt as to

the question, you must answer "no."
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INSTRUCTION NO. H 5

For purposes of a special verdict the State must prove beyond a reasonable doubt that the
defendant or an accomplice was armed with a deadly weapon at the time of the commission of
the crime in Counts I and/or Il and/or 111, and/or 1V. The State must also prove beyond a

reasonable doubt that there is a connection between the deadly weapon and the defendant or an

accomplice, and between the deadly weapon and the crime. .
A person is armed with a deadly weapon if, at the time of the commission of the crime,

the deadly weapon is easily accessible for offensive or defensive purposes. If one participant in

a crime is armed with a deadly weapon all accomplices are deemed to be so armed, even if only

one deadly weapon is involved. ' ;

A firearm 1s a deadly weapon.
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
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electronically certified and attached the Seal of said Court on this date.

SEAL 0;(:
W
44

13003

Ke_vinﬁ Stock, Pierce County Clerk L o

- O ISHNGL &
By /S/Chris Hutton, Deputy. "”"O/GRCE (;0\)\\\‘\
Dated: Jul 20, 2010 2:13 PM REEYSTINIE

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nitps:/

www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: F1B42F2B-F20D-AA3E-56B51B25E099CBOA.
The copy associated with this number will be displayed by the Court.
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Case Number: 04-1-03874-1 Date: July 20, 20’
SeriallD: F1B42E41-F20D-AA3E-SE1FT4A4B2A7205E
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN FiLg
Counry CLER?('S OFFicE

~An JUN 02 2006
PM
PIERCE coy )
UNTY
o0 S smero
-1.03874-14 25583389 STPPR 08-08-086 \ : PUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

1%
STATE OF WASHINGTON, wn 02 W
Plaintiff, | CAUSE NO, 04-1-03874-1
VS.-
STIPULATION ON PRIOR RECORD
ROBERT RICHARD RUDNER, I, pregle e lo o
(Plea of Guilty)

" Defendant.

Upon the entry of a plea of guilty in the above cause number, charge ASSAULT IN THE FIRST
DEGREE; ASSAULT IN THE FIRST DEGREE; BURGLARY IN THE FIRST DEGREE;
ROBBERY IN THE FIRST DEGREE; UNLAWFUL POSSESSION OF A FIREARM IN THE
FIRST DEGREE; POSSESSION OF A STOLEN FIREARM; RESIDENTIAL BURGLARY;,
UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE , the defendant ROBERT
RICHARD RUDNER, JR, hereby stipulates that the following prior convictions are his complete
criminal higtory, are correct and that he is the person named in the convictions:

WASHINGTON STATE CONVICTIONS

Crime Date of Junsdiction | Date of Adult Crime Class | Score Felony or
Sentence Crime Juvenile | Type Misdemeanor
BURG 2 127/16¢/92 | Clallem 09/07/92 | Juv NV C 5 Felony
TMVWOP 1216/92 gltllam 11/01/92 | Juv NV C .5 Felony
THEFT 2 03/02/%4 g&llam 07/30/93 | Juv NV C .5 Felony
VEHPROWL 1 03/02/94 g;::lllam 07/30/93 Juv NV c 5 Felony
UPOF 01/11/95 g;:llam 12/19/94 Juv NV C .5 Felany
THEFT OF F/A 01/11/95 g;:llam 12/19/94 Juv NV C .5 Felony
UPOF 06/25/96 g;:llam 02/29/96 A NV C 1 Felony

Office of Prosecuting Attorney
946 County-Clty Building
Tacoma, Washington 98402-2171

STIPULATION ON PRIOCR Telephone: (253) 798-7400
RECORD -1
jsprior.dot
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Case Number: 04-1-03874-1 Date: July 20, 20
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
04-1-03874-1
Co
ESCAPE |} 1172296 Clallam 09/13/96 A NV C 1 Felony
Co.
ATT ELUDE 04/19/99 | Kitsap Co. | 01/28/98 | A NV C 1 Felany
FORGERY 05/25/00 Clallam 01/14/00 A NV C 1 Felony
Co.
MAL MISCH 2 0/19/02 Claltern 12/28/01 A NV C I Felony
Co. .
ATT ELUDE Current Pierce Co. | 01/17/04 A NV C 1 Felony
UPOF 2 Current Pierceco. | 01/17/04 A NV C 1 Felony

Concurrent conviction scoring: 10

CONVICTIONS FROM OTHER JURISDICTIONS

The defendant also stipulates that the following convictions are equivalent to Washington State
felony convictions of the class indicated, per RCW 9.94A.360(3)/9.94A.525 (Classifications of
felony/misdemeanaor, Class, and Type made under Washington Law):

Crme Date of Jurisdiction Date of Adultf Crime | Class | Score Felony or
Sentence Crime Juvenile | Type _ Misderneanor
TMVWOP 10/23/91 Ventura, CA Juv NV C 5 Felay

Concurrent conviction scoring: .5

The defendant stipulates that the above criminal history and scoring are carrect, producing an
offender score as follows, including current offenses, and stipulates that the offender score is

correct:

COUNT | OFFENDER | SERIOUSNESS STANDARD RANGE PLUS TOTAL STARDARD | MAXIMUM
NO. SCORE LEVEL {not including enhmcemensd | ENHANCEMENTS RANGE TERM

Gacludng enhancementd

I M X1 240-318 MOS. 60 MOS. 300-378 MOS. LIFE

I O+ X1 93-123 MOS. 60 MOS. 153-183 MOS. LIFE

I SH- VII 87-116 MO3. 60 MOS. 147-176 MO3, LIFE

v o+ X 129-171 MOS. 60 MOS. 189-231 MOS, LIFE

v O \'2 8¢ 87-116 MOS. NONE 87-116 MOS. 10 YRS.

VI S+ v 72-96 MOS. NONE 72-96 MOS. 10 YRS.

IX bas IV 63-84 MOS. NONE 63-84 MOS/ 10 YRS,

X S+ 1 12+-24 MO3. NONE 12+-24 MO3, 5 YRS.

*(F) Firearm, (D) Other deadly weapons, (V) VUCSA ine protected zone, (VH) Veh Hom, See RCW 46.61.520,
(JP) Juvenile present.

The defendant further stipulates:

1) Pursuant to Blakely v, Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403
(2004), defendant may have a right to have factors that affect the determination of
criminal history and offender score be determined by a jury beyond a reasonable doutt.
Defendant waives any such right to a jury determination of these factors and asks this

court to sentence according to the stipulated offender score set forth above.

STIPULATION ON PRIOR

RECORD -2
jsprior.dot

Office of Prosecuting Attorney
946 County-City Buliding
‘Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
04-1-03874-1

2) That if any additional criminal history is discovered, the State of Washington may
resentence the defendant using the corrected offender score without affecting the validity
of the plea of guilty;

3) That if the defendant pled guilty to an information which was amended as aresult of plea
negotiation, and if the plea of guilty is set aside due to the motion of the defendant, the
State of Washington is permitted to refile and prosecute any charge(s) dismissed, reduced
or withheld from filing by that negotiation, and speedy trial rules shall not be a bar to such
later prosecution;

4) That none of the above criminal history conviction's have "washed out” under RCW
9.94A.360(3)/9.94A.525 unless specifically so indicated.

If sentenced within the standard range, the defendant further waives any right to appeal or seek

redress via any collateral aftack based upon the above stated criminal history and/or offender
score calculation. 2=

hhe
Stipulated to this on the _}?Zg day of W , 2006,

GREGORY L GREER . RT RICHARD RUDNER, JR
Deputy Prosecuting Attorney
WSB # 22936 DA

[~
FPERATY W SENTAMINS

3 616
kls
Office of Prosecuting Attoroey
946 County-City Bullding
Tacomas, Washington 98402-2171
STIPULATION ON FRIOR ' Telephone: (253) 798-7400
RECORD -3

jeprior.dot




Case Number: 04-1-03874-1 Date: July 20, 2010
SeriallD: F1B42E41-F20D-AA3E-5E1F14A4B2A7205E
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that'the document

SeriallD; F1B42E41-F20D-AA3E-S5E1F14A4B2A7205E containing 3 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

CO
RN Ty,

O et &
. HeRce O

Chegpeant!

.

By /S/Chris Hutton, Deputy.

Dated: Jul 20, 2010 2:13 PM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: hitps://
www.co.pierce.wa. us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm;,

enter SeriallD: F1B42E41-F20D-AA3E-5E1F14A4B2A7205E.

The copy associated with this number will be displayed by the Court.
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Case Number: 04-1-03874-1 Date: July 20, 2010
SeriallD: F1B438F7-F20F-6452-DD6EJIC3ES568944D
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

d

04-1-03874-1 234768992 08-03-05

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

NO. O‘/’/'()Bg/jsl— /

Plaintiff,
: ORDER ON PMNIBUS HEARING
AL, i
A‘ ') Bl\/a\ o = ",-. — P T
TRIAL DATE: _mg\,/—fg
Defendant.

ATTER having cz\me before the court for an omnibus hearing, the State repreqenled by:

A‘T @m

IT IS ORDERED:
1. Regarding CUSTODIAL STATEMENTS by defendant:

| | No custodial statements will be offered in the State’s case in chief. or in rebutial.

. The defendant is present and representied by:

r\y{:wﬂ
e

| | The statements of defendant will be offered in the State's case in rebunal only.
|~ The statements referred to in the State’s discovery will be offered and:

bee admitied into evidence without a pre-trial hearing, by stipulation of the parties.

[T A pre-trial hearing shall be held and is estimated to require 5; ) a::a/hr) and is sei for

2. RVeyagSUPPRESSION OF PHYSICAL EVIDENCE OR IDENTIFICATION:
N

otion to suppress physical evidence or identification will be filed.
[ efendant’s written motion 1o suppress will be filed by . The State’s

. The State will note a hearing to determine

response will be filed by

whether an evidentiary hearing will be required on defendant’s motion to suppress.
3. [} [fthe defendant testifies at trial, the prior record of convictions contained in the State’s discovery

[ Jwill [/j'{ill not be acknowledged by this with the following exceptions. if any

ORDER ON OMNIBUS HEARING -1 Z-1836-1 (Rev. 5/01)
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

[ ] (No) prior convictions are known at this time; State will advise defendant promptly if it learns of prior

convictions.

4. Respective counsel are ordered to exchange:
NAMES, ADDRESSES, AND CONTACT INFORMATION;
KNOWN CONVICTIONS AND CRIMINAL HISTORY INFORMATION OF WITNESSES;
WRITTEN OR RECORDED STATEMENTS AND THE SUBSTANCE OF ANY ORAL STATEMENTS OF
SUCH WITNESSES, including EXPERT REPORTS and TEST RESULTS, if any; and MAKE AVAILABLE
FOR INSPECTIONS ALL PHYSICAL AND DEMONSTRATIVE EVIDENCE by

S. Defendpat is orjercd to state general nature of defense:

[,)»4‘:1 Denial

[ ]Alibi
[ ] Self-defense

6 No additional motions are anticipated,

[ JConsent

[ ] Diminished Capacity or Insanity; specify which

[ ] Other; specify

except:

Affidavits and briefs of the moving party must be served and filed (with copy to criminal motion department)
by K/{ {/\) \/ ; Responsive brief by £, )’)//U M. The hearing will last about

AN @m.

7. The trial will be [pAJury [ ] non-jury, and will last about S/-' 7 days.
[\ . .
8. Other matters: O 1~ no/~R€ieg dﬁﬁe,ous e L S tend- Yo Sy

oAl ER 607 chimes (@) Hjal - previdualy cliscd.

dos o OIma . by

DONEIN O COURT this

APPROVED:

day of

8 2o

dep‘lﬂy/}’rose ing.Attorney

ORDER ON OMNIBUS HEARING - 2

Z-1836-2 (Rev.

Vi QL%W

JUDGES
VlCKl L. OGAN

[ approve my attorney’s actions as indicated
by this Order and I specifically agree with
the computation of time under Criminal
Rule 3.3 (the 60-90 day trial rule).

VUL B
/ﬁ{end’am

5/01)



Case Number: 04-1-03874-1 Date: July 20, 2010

SeriallD: F1B438F7-F20F-6452-DD6E3I3C3E568944D
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document ’
SeriallD: F1B438F7-F20F-6452-DD6E33C3E568944D containing 2 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.

"lllllll,

SRESUPER
X ((‘\ O/P -
< O :‘. ‘-, O &

Kevin Stock, Pierce County Clerk 2 I
‘ZOA\ "',,SHING‘}\“' N

l,’ p et \‘\\
., /ERCE COI\}\\

.
!’
Ttesicant?

By /S/Chris Hutton, Deputy.
Dated: Jul 20, 2010 2:13 PM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https:/
www. co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SerialiD: F1B438F7-F20F-6452-DD6E33C3E568944D.

The copy associated with this number will be displayed by the Court.
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- ase Number: 04-1-03874-1 Date: July 20, 2010
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-%ift_,ally Certified By: Kevin Stock Pierce County Clerk, Washington
04.1-03874-1 2284428 ORSTACU UP34'°7
APR 07 2005
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
State of Washington,
Plaintiff, No. D Y-/~ D327 4-|
V.
Status Conference
< Lohot Ryaner
Defendant.

[y

. [ ]1Ths case is expected to be a guilty plea on or { ] Pleadate will be set.

2. [~] The State has made a plea offer (complete and ipitial).
[/]’ﬁ::

defendant has been informed. | e offer has been declined.
Defendant ___& £ . Defense counsel
[ ] The plea offer remains valid thro 7
Prosecuting Attorney =

3. [ 1 Anamended information will be filed on

4. [ ] A continuance will be requested by and is set for
Reason:

5. Jury trial is set for Tl a0
[ ~TParties are ready for trial. State: [~Tyes [ Ino. Defense: [“Tyes [ ]no.

6. Estimated trial length. State: f7 94\]/5 . Defense: ﬂ w ]CA

7. Witness lists have been filed and all witnesses disclosed.
State: IX] yes [ ]no If no, witness list will be filed by ,200__.
Defense: [ ]yes [/]{o If no, witness list will be filed by L‘}f,/}? , 2008

Z-167-1 (4/04)
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Case Number: 04-1-03874-1 Date: July 20, 2010
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8. There will be out-of-state witnesses: [ Jyes [X]no

9. There may be witness scheduling problems:  State: Jyes [Xno
Defense: [ ] yes [

Why:
10. [ 1A child compefency hearing is needed and [ ] set for [ ] will be set.
11. Discovery. State: [X] Complete [ ]Incomplete. Defense: [~/ Complete [ ] Incomplete
to be provided to on or before
to be provided to on or before

12. The following metions will be made before the day of trial (motions of more than one hour
ARE NOT to be heard on the day of trial without permission of CDPYJ).

BICR3S [ 1CR36 [‘%ther

Motions are set for: .
Briefing Schedule: Motlon(s) due: . Response due: .

13. Defendant needs a competency evaluation: [ ]yes [/]{

14. A‘juror questionnaire will be requested at the time of trial: [ ]Jyes | ,}fno/
Comments:

15. Aninterpreter isrequired: [ ]yes [~]no. Language:
IF YES, THE ASSIGNED DPA IS RESPONSIBLE FOR NOTIFYING THE COURT’S
INTERPRETER COORDINATOR AT x 6091.

Dated: l// 7

AL e

Defendant |
?C) k /4[/5”‘“// 22d3

Def dant’s Attomc ar#7) 14§ Prosecuting Attorney/Bar #

NEITHER THE DEPUTY PROSECUTING ATTORNEY, DEFENSE COUNSEL, NOR
THE DEFENDANT IS RELEASED FROM ATTENDANCE UNTIL THE COURT
APPROVES THIS ORDER.

Z-167-2 (4/04)



Case Number: 04-1-03874-1 Date: July 20, 2010
SeriallD: F1B440DE-F20D-AA3E-5DE4E30F663DEBSF
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SerialiD: F1B440DE-F20D-AA3E-5DE4E30F663DEBSGF containing 2 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

Kevin' Stock, Pierce County Clerk

By /S/Chris Hutton, Deputy. . Pleree cON
Dated: Jul 20, 2010 2:13 PM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nttps://

www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: F1B440DE-F20D-AA3E-5DE4E30F663DEBGF.
The copy associated with this number will be displayed by the Court.
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04.1-03874-1 31218829  JDSWCD 01-05-09
:mpmoa COURT OF WAoH]’NuTQN FOR PIERCE mum Yy e
STATE. yw,asms'mn RS T i
o gt }AN 02 2009
Plaintiff, musgno:%msgm; iy

% wrmmm OF f‘QY\AMITL.&m

‘«Lkl)f‘} Colinty Jail: . 4

. 2}&1}5@% ome*m:mw
3) L Qt}n:r L.,u»iody

Ty R
e 2 5 [rs

oY
. v
&y

e

WHEREAS Judgmmi fas heen prmﬂmf ed against th' df:f&ndant in'the Superior Court of thie tme of
Washirgton for the County of Plerce]that the deféndant be punished as specified inthe Judgrnent and
Sentence/Order Modi lymg/lv’&vcw!'mg Probamwd(‘ommumty Supervmm a ful land corret ﬂpv of which is

- sttarhid et o S .

70U, THE DIRECTOR, ARE COMMANDED to e ceiv the defendant For ”j 3
classification, confinement and p lacarnient as ordered i in thie Judgxncm, aridd Senternce :
(Sentence of coﬂf“ neme*ni in chmr' ("mumty Eui . .

e

YUU ‘E‘HE DIREFTC)R ARE: o MMANDED to L«W an::! delms the defendant to
ihx‘: proper officers Qf the De:padmenp,,«:a{' burcctsm« uﬁ::i o '

e

YOU I'H}" P’ROP):R (:)""Fl("FRQ O}* 'I”HF DEPAFT?» "NT O}? t"‘(ﬂﬂa\Fi"’I’IONo,
ARE C\)I\Q-&ANDED to réceaivethe rifzfendam For & amhc".{t:m, cmf'inmmzt and
placerdent as «:rderm m the Judginent and Sentem:t: (Qeme\nue of cmfme«'rzem m

Department. of (’m'*emms custody).

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT Dﬁ:}i"EmIQN OF PIERCE COUNTY:

e
N Office of Prosecuting Auornfy -
e \ : . : e g 930 Tacoma Avenne S. Room 946 -
. WARRANT OF R o , o ot , Tacoma, Washington 9::402-2171

COMMITMENT -2

‘l‘ckpbone (253) 798-7400

a0




Case Number 04- 1—038741 Date:«Jul 20 2010 LI
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Dlgllally Cemﬁed By: Kevm Stock P|erce County Clerk Washmgton

L“ERTIFIED !’“OPY ,LIVER‘F , TO S}:{ERTFF

msm 02 0

STATE OF WASHINGTON - U
) %! ‘
County of P*é’d‘(l’vz: L ‘
I, Kevin. "‘twk, Clerk of thf* A mw enmled
Courty du hu‘e%:sy cm:fy that mm fcregomg
',m%mment ia tive and coarrect opy of the” . S :
- original riow on file inmy. office. .. .. L U B
“IN WITNESS WHEREOF, I hereurito set my ’
. mmd.gnd the Seal of Said Courtithis
o dsy of, ' s I .

KEVIN STOCK, Clerk B ,
By o .. Deputy

ams

e,

WARRANT OF
COMMITMENT 3

s

Office of Prosecuting Attorney
930 lhcoum Avenue S. Room 946

’ Tnmmn, Washington 98402-2171

Telephone: (253) 798-7400 .
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Case Number 04-1-03874-1 Date July 20 2010 e o

~*Digitally Cemﬁed By: Kevnn Stock Pxerce County Clerki"Washlngton T e v;:u o

‘SUPERIOR COURT OF WASHINGTON FOR BIERCE COUNTY

3 . 3
er ¢

STATE OF WASHINGTON, . JAN 02 2009
Plaintiff, CA‘US“ENO 0411036741 v ‘

v L T JUDGMENTANDM.N’I’ENCE (EI3) :
e ' ’ NPIWO(I [ 1RCW 9944, NZP!’)mm'*unrnemmt '

{ ]Jai One Year or Less .

ROBERT RICHARD RUDNER, JR *

Defendant. |

SID: WAIE146653

DOB:

051077

) Fxr'stzme: Offender:

*

| ] S3pecial Sexual Offender Sentencinig Ntemn!.xve J
[ } Special Drug Offender Smtmrmg Alncrnau:c

[ Brm:mg'lha Cy..le{E

{ ] Clork’ s Action Required, pam 4.5
(SDQSA“) 4.7and 4.8 (SSOSA) 4.182, 53,56
cmd S8 '

I. HEARING

11

A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) prosx:c.xtiﬁg

alturmey wese present,

u. FINDTVGS

There being noreason why )udgrnem should not be pronom,ed the court FINDS:

9/1/(1&’_

2.1 CURRKS TENSE(S): Titgdefendant was Foumi galty on
by [ ]pleaf[ > }Jwy-vadxd { "} bench m..l of;
COUNT | CRIME RCW - ENHANC.'EMENT "DATEOF RJCIDENTN’O. T
) ' L TYPE® ’ CRIME : )
I ABSAULTINTHE | 9A36.011(0)4) .| FASE, OR/OA/04 04-219-0171
' FIRST DEGREE 9.MA 100 MA S0 | -
(E23) 9,544, 370/9. 944,530 | ‘
9.94.010 , 4
I ASSAULT IN THE 9A.36.021(1)(e). - | FASE OR/06/04 04-215-0171
SECOND DEGREE | 9,54A.310/9.94A.510 | - ~
(E28) 9.954A. 3T0/9, MA. 330 _ :
m BURGLARY IN THE | A 52.020(1)(a) | FASE OS/06/04 4:219-0171
FJ’RS‘TDEL&I&E '9.41.010° S ST s
(uu S.94A.310/9, 544,510
Q044 3709, 4.4, 530 |

JUDGMENT AND SEI"'I'ENC& (J8)

(Felony)

(7!20(:‘“) Page 1 0f 1

A "! - OGo 03‘5

Office o!Pmsecuﬁng Auomey

< - 930 Tucoma Avenue S. Room 946
i'l'hcoma.wnhingtonmznl ’

Telephonk: (253) 798-7400

~
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COUNT | CRIME RCW ENHANCEMENT | DATEOF INCIDENTNO.
TYPE* CRIME
v ROBBERY IN THE 9A.56.200(1)(a)({) FASE 08/06/04 04-219.0171
FIRST DEGRFE 2.944 310/Q A 510
(aaAl) 9.%4A,370/9, 94 A, 530
9.41.010
-V UNLAWFUL 9.41.040(1){a) NONE 08/06/04 04-219-0171
POSSESSION OF A
FIREARM IN THE
FIRST DEGREE
(GGG66) . ‘
Vi POSSESSION OF A 94.56.140(1) NONE Q8/06/04 04-21%-0171
STOLEN FIREARM 9A.36.310(1)
(BBB12)
X RESIDENTIAL QA 52.025 NONE 08/01/04 04-219-0171
BURGLARY (B12)
X UNLAWFUL 69.50.4013 NONE 08/01/04 04-219-0171
POSSESSION OF A ’
CONTROLLED
SUBSTANCE
J13M,
Methamphetamine,
Schedule II

# (F) Firearm, (D) Other deadly weapons, (V) VUCSA in & protected zone, (VH) Veh. Hom, See RCW 46.61.520,
(P} huv enile present, (SM) Sexual Motivation, (SCF) Sexual Conduct with a Child for a Fee. See RCW
9.94A.533(8). (If the crime is a drug offense, include the type of drug in the second column.)

as charged in the JURY VERDICT Information

[ ] Current offenses encompessing the same criminal conduct and counting as cne arime in determining
the offender score are (RCW 9.94A.589):

{ ] Other curent convictions listed under different cause numbers used in calculating the offender score
are (lig offense.and cause number):

2.2 CRIMINAL HISTORY (RCW 9.94A.525):
CRIME DATE OF SENTENCING DATE OF aord TYPE
SENTENCE COURT CRIME ADULT | OF
(County & State) JOV CRIME

] TMVWOP 10/23/9) VENTURA, CA Jov NV

2 BURG?2 1216/92 CLALLAM CO, WA 09/07/92 JUV NV

3 TMVWOP 12/16/92 CLALLAMCO, WA~ 11/01/92 JUV NV

4 THEFT 2 03/02/94 CLALLAM CO, WA 07/30/93 Juv NV

5 VEH PROWL 1 03/02/94 CLALLAM CO, WA 07/30/93 JUV NV

6 UPOF 01/11/95 CLALLAM CO, WA 12/19/94 JUv NV

7 THEFT OF ¥FA 01/11/95 CLALLAM CO, WA 12/29/94 JUV NV

8 UPOF 06/25/96 CLALLAM CO, WA 02/29/96 ADULT { NV

9 | ESCAFE ] 11/22/96 CLALLAM CO, WA 09/13/96 ADULT | NV

10 ATT ELUDE 04/19/99 KITSAP CO, WA 01/28/98 ADULT | NV

11 FORGERY 05/25/00 CLALLAM CO, WA 01/14/00 ADULT | NV

12 | MAL MISCH 2 02/29/02 CLALLAM CO, WA 12/28/01 ADULT | NV

13 ATT ELUDE CURRENT PIERCE CO, WA 01/17/04 ADULT | NV

14 UIPOF 2 CURRENT PIERCE CO, WA 01/17/04 ADULT | NV
JUDGMENT AND SENTENCE (JS) Office of Prosecuting Attorney
Felony) (7/2007) Page 2 of 2 ?;ﬁﬁmfﬁzﬂﬁ
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{ 1 The court finds that the foltowing prior convictions are one offenge for purposes of determining the
offender score (RCW 9.94A.525);

2.3 SENTENCING DATA:
COUNT | OFFENDER | SERIQUSNESS STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM
NO. SCORE LEVEL (not including ENHANCEMENTS RANGE TERM
enhancemerd$ (ncluding enhacements
1 S+ X1 240-318MOS 60 MOS —~ FASE | 300-378 MOS3 LIFE
I S+ v 63-84 MO3 36 MOS ~FASE | 99-120 MOS 10 YRS
_ ' $20,000

11 9+ VI g§7-116 MOS 60 MOS — FASE 147-176 MO3J LIFE

IV S+ IX 129-171 MOS 60 MOS - FASE | 189-231 MOS LIFE

v 9 VII 87-116 MOS NONE 87-116 MOS 10 YRS

. £20,000

Vi M+ v 72-96 MOS NONE 72-96 MOS 10YRS

$20,000

IX 9H+ v 63-84 MOS NONE 63-84 MO3 10YRS

$20,000

X o+ 1 12+ - 24 MOS NONE 12+ - 26 MOS8 5YRS

‘ $10,000

24 [ 1 EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an
exceptional sentence:

[ ]within| ] below the standerd range for Count(s)
[ ]above the sandard range for Count(s)

{ 1The defendant and state stipulate that justice is best sa‘ved by imposition of the exceptional sentence
abov e the standard range and the court finds the exceptional sentence furthers and is consistent with
the interests of justice and the purposes of the sentencing reform act.

[ ) Aggrevating factors were [ | stipulated by the defendant, { } found by the court after the defendant
waived jury trial, [ ] found by jury by spedial interrogatoary.

Findings of fact end conclumcns of law ere attached in Appendix 2.4. [ ] Jury's specia! interrogatory is
attached. TheProsecuting Attomey | ]did[ ] did not recommend a similar sentence.

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount
owing, the defend’ 2 past, present and future ebility to pay legal financial obligations including the
defendant’ s financial resources and the likelihood that the defendant’s gatus will change. The court finds
that the defendant has the ability or likely future ability to pay the legal financial obligations unpo:.ed
herein. RCW 9.94A.753.

[ 1 The following extracedinary cirdumstances exist that make regtitution inappropriate (RCW 9.94A.753):
[ ] The following extraordinary circumstances exist that make payment of nonmandatory legal financisl
obligations inappropriate:

JUDGMENT AND SENTENCE (JS3) Office of Prosecuting Attorney

(Felony) (7/2007) Page 3 of 3 930 Tacomsa Avenuc S. Room 946

Thcoma, Washington 98402-2171
Telephone: (253) 798-7400
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A For wiolent’ offmses, t’ﬂﬁé&’{ serious of faxsea, or drmed. uffmr'*e‘s recﬁ"nmemad .,erztmcmg &grwnmtg m-
ptca dgrccncrﬁ,s are| ] \..,tﬂchcd { } as Eo!lows B - , .

I 5.;

ut JUDCMENT -
31 The defmdam: is CxU’ILTY of. the owm and Chm bes lnsted in Pm*ag! ?!i»‘!

32 [ 'I'he ccurt DISMIS"?ES Ccunts : [ 1The df’fmdmm is found NOT GUILTY of Counts

, IV. SENTENCE AND ORDER
IT I3 ORDERED: ‘

41 Defmdam dhall pay to the C‘ierl« of this Caurt: (.Dsemcomuyuea 939 Tocoma Ave #110, Tavoms WA 98400
CAsS CORE W W
RTN/RIN 666 Restitution to: ' e 1
Remtutxm to . : ! L
(Name and Adclrcss-—dddress rray be thhheld and pmvxdeﬂ cmfxiemxauy to C}erk 8 Ofﬁce}
FCYV g 500,00 Crirne Victim assessrnent,
DNA $__. 100.00 DNA Darahase Fee
. 8 S = i
. PUB o , 4 DQ__ Court- Appnmtﬁi Attomty F‘f*w sxnd ‘Deff::mn Costs
FRC B | ] \0 2550 F‘rlmmal Filing Fee
FoM $ __Finé

OTH'ER LEC‘AL FINANCIAL OBLK,ATIONS (@m”yheimﬂ

; <opder of thé cowrt. An agreed
restitTtree-arder u“my be t:ulcs ed ;«r‘w 9. 94A 7573 S Ammmum hem mg

{ ] chall be get by the pmsecula-.
[ ]is scheduled fov _ ‘ ‘ -y
X RESTITUTION. Order ¢

TAGT

[ ] The Depammmt of Corrections (DOC) or elark of the court ‘zhall 1n‘c'l‘n::d131€§‘} issre 8 Natice of Payroll
Deduction, RCW 9.94A.7602, RCW 3.54A.760(8),

[30) All payments ghall be made in accérdance with the poh-ves of the clerk, commencing immediately,
unless the court specifically sels Forth the rate herein; Not lcz’s than § e per manth
canmencing , - RCW 9.94:760. If the court does not st the rate herein, the
* defendant-shall report.to the clerk’s ofﬁcc w;thm ',.?Ahmn‘s of the r’ntry of the judgment and sa'ttmce to”
setup s paymuxt plan o : : - T

3

JUDGMENT AND SENTENCE (Jb) e SR e .lmamamy

: , R v 930 Tucoma Aveaue S. Room 946
(Fc!ony) (7/2007) Page 4 ofd. : oL o ot 2 @ ‘;‘v““;;“’;n g
B o . _ : , Telephone: (253) 7987400
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‘:,«& ;N e . - 051’]'03875‘] =

C A

Q Th@ e}a«{mdam sh'x!lw»{mt ic: the clerk 4f the court or - s dm:ded bj Lhe c?ei nf the cm w provide - -

“ financial and other infermnation as réqne:*ﬁcd Rf‘W 944 760(7}(5:;)

' 1dmi1f;c<,tlm ana%ysx s and thie defendant shali fuli liyéx
ety or DOC, shal
‘rmfmm eit: R(“W 43

[ ] COSTS OFINCARCERATION.. In addmm to/dther cods ir
detmdant has or is likely t5 have thf' hedns. w paylhe costs'of
wjﬁ‘ed to pay mc:h cc&s t the smmtm mt»r: REWY 30 Ol 160

C‘OLL’F‘(‘TTON COS’I‘ $ Tne defmd‘mr shiall my thc: msts cf scrwcm Lo miles:t wx;:md{!egai fmanmai :
ubitgahmw e mn{mxxcx' satite, ROW ’45 18.190,. 994& &Dand 19 16500 % N T,

YN'W‘REST The hrmm‘ml obligationsi m:po*;m in thm U w!gmmt «:haﬂ bear smcfmt Areeri thr ri"te of t}w
judgiment until payment in foll, at the rate app wale Lo mvzl;udguemx RCW 10.82.090 "

COSTS ON APPEAL An award of cogtson appeal agamst the dcffmdmt may be added to the total !s-ga ;
financial obligations. RCW. 1073 160, ; .

FLF("TRONTC MONITORING RF‘?W}BURW\WNT The def’mdm is ardered to reirnburse
: (narme of electronic monitoring sgency). et
for t&w CM of p ;,rf:irfa electronic menitering in the ammub of3

[X]DNA TkSTIﬁG ffhfn defendan dhallhave s b mdjbmlagmal sarople drawn, for PUPOSEs of DNA&,
operite, in the testing. The appropriate agency; the
‘e;wr;ple price to me ¢ efeﬂ derd's ma‘es,:e frevn

‘@ mpmnbk fs:se- obgammg mg

[1HIVT 'sm::_r ‘The Health Dt:gaﬂmm o demgw

g;mi} teaz mr:i civuigs] S the dafmdm%t For HIV. (3
SOUCH 45 ;icmb & and thc cﬁf’mdar‘t shall ﬁu ¥ cmpzy. ate inth e 7

. RCW. 70, Oid }4;40(9 (,W\\:ﬁ‘“) -

43 NOCONTACT - G (WY ‘ gah:
_ The defendant qmli nm lmue contact wath f) s & g Lname Do ;}3- mcludmw bt oty
lirmited 19, pu‘smai werbal; Telephotic, wiitten o mx&aci thir mgi: B mud paﬂy foe: \,Hf'g ymx s (uci to
exceed the maximum statutory sentence): ' 3
T ] Dioestie Violence Nrs-(:’onzm:t Order, Antihar a&mmt N&Conta«*{ ﬁrde« 0' Sm;a! Assaukpzct&mm ‘
Crder is filed with tlm}%ndgmmt andomwnr:f T ‘ . ¥ 5 0 B P8 e
44  OTHER: R S R R
. b e . i
442 BOND 15 HEREBY EXONERATED i
JUDGMENT AND SENTENCE (J3) _ Office of Pmuﬂnesf\mm’.;“
g}?,;;@‘) (’}/2@0’3) »Pégeﬁ of St wileg, 9301‘ncmvn:mtnmn gm -

Ft m:.»ptme (253) 798-7400
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1 _efoh:mmgtwofhtal\
é\i\u;ﬂ.‘; (:I}\LIC) : g5l

. g W fnonths m("mm{ o
%w mf:!)ﬂ:e? ms’;c»unt . Vi ‘

%M mmtham(“‘(wﬁ oL ey

meinm‘rcm ift t}u: w.aody uf :}“xe Depax‘mxem c«f L,u*r

\(,,

moﬁﬂss‘ on f”’m,m,' RS i %
\,’ ‘ % mmﬁw o (""’“""t : I W ,b\ l w mmxhs on r‘cwmt . Koo
A Smua) &"’iﬂdmg/vwd:ci havmg besh i&'ﬂiﬁf’t‘d as md»mzm in Bection 2.1, &bc deferndint 1 ix sentenced to the =
fo kvwmg q:idmmal ta-m of total cmfmen"x ent inthe wstody of the Departim et of Corv el

L

) (90 *n‘i{iﬁiﬁ; 'éeu C?mmr No’ ¥ ‘_ »;, B o) racaths on Count No” v
)b % mmmﬁ on & J.Im NO ’ 2 {I e ; 5 l - onths on s !ﬁb}qﬁ~‘ L e
| LOO ‘ f'mmth_,’,". ,.‘:.‘.?‘G?mt; No meo- E ' ~m<tﬁﬁzt: on Count Mo, ;
«Sé:’d.mm m}'x»m;.emmlg ik x”mmwi -zha ni:?: : \ o o
14

[ Looncurrent PG consecutive to each other.
Sentenre enhangéments in Counts- shall begaved | =,
m flattime { 1 subject to eamed g.ocd L:me crefi

. Bctal nmn‘w:r af months n{'mtﬂd wnf"wmmt rrrjﬁrr"fi it N*Om ~+ ,)\ (PMM L,%m

(1\33 umxuiatcty fwm*m, rjuadly wpapmm, and sax uai !{ix(ﬂw‘xbm a&nh&xvﬁmeuttmw Lo run consecutively to.
(:ﬂhrr ﬁ:ﬁmtx. soe Sw’%tm 2.3, omtm~“tng Imm, abov fﬁ} T :

[ 3The c:mﬁnmnem i,;mr' r“m "‘mnmf)»

rmdami’ ;;) & manéam“‘ frinirests termy of . ; B

E CGN?FCUTW"EXCQP&’(‘IH%RFM SF“T}”ENCF“S W"’W Q.Nh 589 Al counts shall be sewpd R
concurrently, except for the perticn of thoge' wwoirits forwhich Lhemf isaepeeial fi inding of & m*mrm axm&r y ]'Z
deadly weapon, sexual gictivation, V! UCBA i e pnﬁemied zote, o msrnfecture o{‘mmwmpnrtammﬁ thh B
Juvernile present s set forth above al Seation ¢3 &nd exe et {o;' tiu: fi\fim mb couiis wh;d\ e:hal! f@e m'ved
rmsemm"exy ! . v S ;

The sentence hermn lei run consecutively to all fetony, wmtmcew in ns,}m- CRISE mmmmg imposed pmw to.
the cornission of the crirne(s) being sentenved, The sentence herein shall run concurrently with felony
seritences in other cause numbers imposed after the conwnission of the erime(s) being seritenced except for
the following rauw nynbers, RCW SOdA S8 :

2

Confirament. ghall cécamenice unmediately unless ctherwise set forth here

g DuMENT%SFNTMuL (JS} S T g ok OfﬁceolesecuﬂnsAtmmcy
N S PR ST 930’IbccmaA\~znncS.Room946

.. Tacoma, Washlnglon 98402-2171

’ G-‘ r\ﬂy) (’7»’20(3?} Page & 0? 6 .
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’ : W : i % L . ‘ )
(c) The rlcf endent’ "'ndll réceive (J‘(?dl[ Fee tirne med pi mr to mmcmg m.hat confineraent wag sm}e}y
urider this cause rumber, RCW 5.94A. 505. The time served shall be compubé-d by the juil unless the
cradit fortivne served price Lo am{mmng xs s;wcif“cdny et fcx'th by thie court: - & A \;
4 : ‘ . o » 1 M
46 I CONMTNH‘Y PLACEMENT (pre 71100 offensés) is arderéd as follows:
Count T for § N . months;
N 6 *
. Caumt IT foe monthg,
7 ;
? Caunt: 111 for menths;
8
L Cout IV for months,
PSR! 9 :
Pait Count V- for months,
- 10 R -
Coett. V1 for moxiths;
A1 e
Cmmt IX for months, -
TR | | R
o Codint ¥ For - months ™™ ' y N
13 R
\ L ONZM"UN]TY CTTSTQDY i9 c;rdf:z'ﬂd as fol lows:
_ Count I . for arange frcm: I\ to. Meniths,
FRETE N T N '. R AR »:‘a- o - : o B m
A Count Sl for a range from: ‘ CE Lo % Mexiths,
T Conint It fee a rapyge frivm: l 4) fo % 4 Months; :%'}
Count” v . fora rmvgl? from: )% 1 % . Moiths
‘8 _’w‘ ) A T = 5 ,
5 Count v for B rang® from: ﬁ m 1o Monthe,
20 Count. V; for s range from: /Z L to rMonths,
bise 2'; Comiz. ... DM . for a range from: Q, 7 to ] Months,
22 Count X , for & range fram; ' l - to - %L{ © Monthe -
) R : e ; o
B ‘
S 24 or for the pmod of eanwd reipa s awaxdﬂd pm'suant L RCW) QAA 728( Tyand (’-‘}, w hxdwva in fonger, |
e, s and standard mandatory cdetlcns are orda'cd [See RCW 9.944, 700 and . 705 fof cartrnunity piawmm
25 offensaswhich inclugdé serious wolem; <>ffawes, second degree assault, any crime against a person with a°
. deadly Wwedpon ﬁndmg and chapter 69,50, or 69,52 RCW. affense :wt ‘sentenced under RCW 9.94A. 6{0 i
76 cormunitted befare Ju}y 1, 2000 .8ee ROW 9.94A 71S forr Samraunity custody rangé ot‘fms.es, whz;h
o include sex offenses not sentencrd under RCW 9. 944,712 and violent offenses sommited on or after July
vl 1, 2000, Community custody follows @ tam for & gex offense— R(‘W o %A 1se paragr aph 4.7 te wripose
-+ 27 Y b
CRATR community custody following wark ethic camp.] L
28
JUDGMEHT AND SENTENCE (JS) Office of Prosecutlngs Auarnei“
] AN : e Av » Room
(Felony) (7/2007) Fage 7 of 7 - : o My &m‘&“ St oncis SPAOEITL
s Telephone: (253) 798-7400




WAL r;',‘i

The

On o dftes Juisi i 00’2 DO(" sha]i mpevu?p the defwma}xz 1{'1}01”‘
rigk: c*;si%mrs, u\ SO :,lassma. the: deimdam in. the' Cor D rigtoy
follewing apply % 5 5 ki

ay ?he defendant, m“mmteu A current arp:‘scx* e R, s oy

.defmdmt' §a
g :ss:uﬁd ;)resaj phi ms; { f{) hot unfaw full xy prossess control {ed substances Wil ¢in cornrnunily custody; (6) pay
o mpa‘vmnm feegaw demm)md by DO perfm’n afﬁimntwe adm weressary to miitor comnplianee with

:) Sex mffm:;e } i) Violent offense ~ ui) Grime a@nﬁ a pm:m {RC"N 8948471 }j
iv) Dunemc vmimw offensé (RCW 10,99 020) v} Remdentx al bw‘gl ar-t; offerse |

vi} Offense fe::r manufsdx‘re, cxeiwm o possmenm wﬂ.h mtmt to de}wa' Vneﬂ}dﬂzph{:“lh{l’\'ne m\_}udmg :ts
salts, iBomers; and saltsof 1somers, CiE ; L

vii) Offense for deiwmy ofa contx olied substanee {oa finor or aﬁtmz solmmt;m m, mnspu acy (}n vxi)
b) the conditions of z:m“mmmxty pim’w«nmh & cm‘xrrmmty custody e iudr chertiical dmwdmry treatnient, .

o) 1}1(3 dcfrndani is subjex;t to snpﬂ'vx»x 3 uz wder the mtmaic compa ot agrcfmmt RCW 9.94A.745,

thlc on ‘Wmmmlty ;,»}amrr‘nt o mmmumty mmﬁy, e defmriazthn (1) report to and be availzble
for contactwith the assigned community,corrections officer as dn erted; (2) work at DOC-approved
education, amplommt» andfor community restitution ( service), (3) :w:va GO of any change in

BYSO, mlp’ﬁyme nt; (4) not consume wonte olled mbsmr'es except pursuant Lo tawfully

the ordery of the court! a@ requn ‘ed by BOC (s For' Bk offmsw; 1 m}i 6 e!cx‘*"mu mmztm‘mg,s*

mei:!:" d by DOC, The r&mdmuz location and living: awaﬁbm;axts &t&)jcxiw thé pricé approval 01'330&
while'in c&mnumiy piamnmi or cm‘zxmmxty ousto 5 &x sey, fo’mders act
sentenced mdu RCW S A 712 may, ihe. e:xtendr«i farup tathe szammy mwumxsrz tw*m of the sentence,

Viotalion of c::mmmxty cuswdy xmmmﬁsd fe:x dsex Qi“{mx-x' may rtzwt i addxt:maj corfinernent.
[ }The defendam ﬂd’m not-conabme any almhr)} e,

X Defendant a;hali mve no conts ot mth

U} Defendant s;hg}l rxmgm; }w;me d{ ] wtﬂsme of a%pmfwi yogmp?w a1 bmndary, towit:

E

{ 1 Defendent sl nd regide in g commiputy protection zone ( w:d‘m 280 fm:t of me facilities ov grouuds
of a publicar private vd‘tm‘) (ROW 9.94A.030(8))

i 1The &afendam shsdi {%m‘mpiw wy the following crime-s ﬂlﬂed wnemzm{ o r:x:tmwiu% FErVICY

{ 1The defendant shall undergo an »w:ai sation for trestment "frv[ ] dornestic vil}lmw [ 1 ssbstance ahmaw

{ 1mental health [ }anger managmmm* and fully comply: wnlh al} ”@mmxmwd te mtmmt , ,5g -

b e

[ }1The defendant shall r‘mm!y with the {i ailnwmg, et g vhm:i pr cénbnmw

B s

Cnﬁgfs* conditicng may be iinp saed by the cowt of DO during compmurity custody, ar are set forth hers:

[ ] For sentences mmaser% under ROW 2,544,712, other Lmdmcqm Hele ..xdmr» g‘mnm mcmixw‘mg, may
be imposed: during. s.cmmm:ty custody by the Indelerminate Senterice Review Board, or in an
amergency by DOC. Ema‘gmcy conditions imposéd h» DOC ghall fict remain in éffm fmbes‘ Lh&a
seven working days . : A b :

PROVIDED: That uiider no circumatances shall the tetal tem of confinenent ;:‘Ius: t’iw tez’m of ccmmmnw

custody dcz;uaﬂy served wcuﬁv,d the stafttory it for each of ferise

4.7 {1} WOR& ETHIC CAMP, ROW 9.4A 690, ROW 72. 0 410 ’I‘he court !mds that me def@‘idw’l{ s
eligible and {8 likely to quahi’v for work ethic camp and itre cowrt recommendy that the defendant servethe
sentence at g work eﬁxm mmp Upon vompletion ofwcvk cthw carng, the defmdmz! ghall bei elaaaed o
i ~ e - . ’ ) ' Oﬁudﬁmm,\um
JUDGMENT AND SENTENCE \.}S} L 3 o paeiei eyl P

(mev)(w’w‘f’ﬂéﬂgom . FE ' o Tucomia, Washington 98402-2171

Telephone: (253) 7987400 .
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52

RCW 10.73.100. Rcwzo,,,o% R PR

10 years from the date of sentence ov release from ooy ififiement; whichever i longer, to assure payment of

' RF’S’I‘!’TU’!‘YON HE A RTNCr

Smxm 4 B,

OF’F LM’I‘S ORDER G\nmvn dmg U‘afﬂd\d) RC’W 10 66 020, ‘z‘m fo Iwmg areay are fvf'i' mmm 100 me
dxrfmdwwt while under the supervision of the ou.nty Jai} o Ecpartmmi {‘af' Cf:ﬁ'@hms

& |

COLLATERAL AT’I‘!\CI\ ON WwWNT An Atioh o ; ¢
Judgrment 8nd Saﬁeno“e it miudm;b But fict limited Lo diy gwmml r‘mﬁatm pemu:m, imm habeas ccwus )

petxtm‘ mcatlon o vacate judgiment, moticn to thhdmw gmky plea) nmt!w for tiew mal of mtion to s
arredt judgient, g be filed within one year of the fi :md }ndgmmt in mm mar.te: m{«:em ag provxded for

LEN(“"I'?T OF am*s:}werON Foran oﬁ"msv v‘m‘mmttc«d prioe to 3U(’y 1, 2000, the defendant dhwell
remain under’ the courl's jurisdiction and the :,upc:rww:m of the D epartment of C cerections for a periodup to

ﬁ" -

all legal | financial obligations uriless the court edends the afiminal Fudgment an'additicndl 10 years- For an -

_oiimaﬁ cannitted on or after July.1, 2000, the court il retain jurisgdiction over the offender, fanthe = |0

purposé of the offendes’ mmmhm*e‘thh payinent’ of the legal financial obligations, until the cbligation is <.
campletely satisfied, regardless of the stalutory maximum for the arime. ROW 9.94A 760 nd RCW -~ -y
G.94A.505. The ciedr ofthe cowrt is mlthm‘ued to'co IML u.npaxd tegal hmnual oblx@mms abany bme the

offender zemams undes the;m»sdxcum of the court far ywpwee oi"hmca her iega} financial cﬁ:hsﬁhmm

ROW 9,944, 760(4) and RCW 9.54A, 753(4).

NOTICE: OF‘ INCO\IE~WIT HH()LDIN(; AC‘TIQN }”f the f‘m 1‘ gn«:vt o da el g itvenediate notice |

“of payrol defimmm i Section 4.1, you are ntifi ed tmt the Dep'»tmﬂmt’o{ Corréctions or the clerk of the .

ate roee thars 30 days padd due in

GO gy issue a notice of payroll dwm«:nm wxfhcut nmce to your you

,mmthiy paymmts in an amount egual’ to'er “gredtes thah hhf* @nount p %sblc for onemionth. ROW .

CW 9 9dA ay’ betaken withaout further natice
RC W 9 AL, ’?fvﬂu

9,048 TEN2 Other incdme-withholding acticn und
RCW 5. %A 760 nay be taken w&thwt furthier noh

lega‘ imanmal obhbaumx are :‘ollef‘txhle by uvxl ‘mesrw p I?(,W 94 A, 634

FIREARMS, Yﬂu mmm immedistsly mmmim v }K‘eﬂl&ﬁ plsml iicmsa and y«m may not ﬁWﬁ, ;
S8 OF pr)ssess any !’imm'm unless yuur rign to do so is’ mnuxwi ¥ mutt of reéard. (The courte Iéri ,
shall forward a copyof the defendant’s driver's hcmw : identacard, c:r ooripar able xdmmf"r:mam tothe. -
Depax'tment of Lwezmnb almg w;m me date o!‘ conviction or ccmm ttmmt} RCW 9. d? Oru;) 9.41. Oai'ii

& 5

2l
kL 4

JﬁfDUMENT AND SWIENLL kIS} C e ‘ . . Omccofh’osecuungl\namcy
(Felony) (wzxm) T’agc‘?o{‘? o W e e o ' %Ww ag;';‘“:ﬁ:w“;‘z‘]’;:

Tes e AT Telephooe: (253;79&7400

b P “ N s
£ P . . N

RIS . - 2N . , 5% s s A




IR B 6

T .-

Lk

19

-2

21

2

27

28

Ll awy

e

Case Number 04 1-03874- 1 Date July 20 , 2010
SenaHD F1B43638-F20F-6452- D4D1F04A44255433 R
D|g|ta|ly Cemfled By: Kevun Stock Pnerce County Clerk Washmgton 5 , g :

- 0&3-"038?451 /

‘! 3 T

57 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW. 9A.44.130,10.01.200.
N/A

58 [ }.Thecourt finds that Cownt is @ felony in the cémmigsion &f Ghich 8 motar vehicle was used
The clerk of the cowt is directed to invnediately forward sn Ab strad‘ of Cotrt Record to the Departriedt of
Licensing, which mus( revokethe dcfmdant 5 driver' s linense. RCW 4620 285,

hEY If the defendant {s ov hfmmeq sabject te court-ordered mental hPa!m or chemical cie;zsmdem. v treatmednt,
: the deféndant mustnotify DOC and the defendant’s lrc‘.amlem mfmnamm must be *émred wzih DOC fa
the duration of the df*fenjant 8 mcax Cea atson and sup ewnsxcn F’C‘W 9 ‘DAAStS o T

50 OTHER . o

Print name.

, Attoméy,
Print name ~ Print namet '“
W3R ﬁ W3R

befmcimt . . L
Print name: MbLk \/'1" nwo{) Wf!\‘
;("‘ &
VOTINCrRI( HTS ST ATFMLNT RCW, }0 64140, 1 mjmcrwledg« that my nght to vote has been logt dueto
felony convictiong 11 T am registered to vote; my voter registration will be cancelled, My right to vote may | be
restored by: 2) A certificate of discharge issued by the sentencirig court, RCW 9, GAA.637, b) A court order :s&mcd
by the sentencing court restoving the right, RCW 292,086, ©) A Tinal order of dwd:arge jsmed by the indeterrninate

sentence review board, ROW 9.96.050; or dY A certificate of ¢ etoration issued by {:hc gov ermar, R(’W S, 96 020,
Voting before the r:ghL i3 restor @d isa C}Saﬁ & imony, RCW QZA &4, 660

Defendant’s zigmatufe:l 3

JUDGMENT AND SENTENCE (J3)

(Felony) (7/2007) Page 10 of 1D :igmmunw“;;mg;::&zm

Telephone: (253) 798-7400
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Case Number: 04-1-03874-1 Date: July 20, 2010

SerialiD: F1B43638-F20F-6452-DAD1F04A44255433
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

. ) 04-1-03874-1

CERTIFICATE OF CLERK
fhine CAUSE NUMBER of thig case: 04-1-03874-1

I, KEVIN STOCK Clerk of this Court, certify that the foregoing is a full, true and correct copy of the Judgment and
5 Sertence in the abov e-entitled action now on record in this office.

6 ' WITNESS my hand and seal of the said Superior Court affixed this date:

7 Clerk of said County and State, by: , Deputy Clerk

IDENTIFICATION OF COURT REPORTER

10 RAELENE SEMAGO

11 Court Reporter

12

13

20
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22
23
24
25

26
ddul
Tipan

28

JUDGMENT AND SENTENCE (JS) : Office o Proscuting Atlorey
(Felony) (7/2007) Page 11 of 11 'l‘aool;xvn Avenuen ;9:;,72171
Telephone: (253) 798-7400

P




Case Number 04-1: 03874 4 Date July 0, 2010, .
/SerlallD F1B43638 F20F-6452 D4D1F04A44255433,

A

- « £y

Ve

The defmdtui?_ havmg, becn mmtenced to the: Dc;:paﬂll’imh of (“m*tﬁ\ma {or o

o Tw PR N

’m offmﬁr» R , a
sericiis i F‘m offense s
assault in the second degree. g
; . any crime where the defendant’ or an ac:mmpl We was armed wu}’z a dedriiy weapm
. ) feimy Lr:der 65.50nd 6952 ’ ,

The offender ahall's'eport to 'an‘i:i be av 'aiiabie for c“\mtad with mé,fm‘}iguéd ¢

I

The offender %haﬂ wcﬁr at Dup@u‘tmmt of cxwums appx"awri Mu&.atxm }p e:r}nmnr antd/or cmmmmty w'vmz,‘

The offender ghall not "01‘)81_11 e controfled’ ﬁubm'rances é:xcept. msxmam Lo iawfuﬂy 1wjed px’em::mpixms

i

Aroffender in «:m’mmmty m@mﬁy ehall nct unlaw ﬁmy pQ%méﬁ € m!mlled mbmﬁwy

The ofl mdx‘r dhal 2 pay c-ca*nmxmsty pia: Event ?ew gg" dﬁtm‘mnw] ?»y BOP

'{‘he res:dmce }ﬁcaum and hvmg ar'rangemm!,s are sub;ert m the pmor appmv al of theidepartment of ca-mmms
dxmng the pﬂ tod of rcmmsmity piﬁr‘emcmy , , .

< e ,»f«” - / e v
The offerider shall submzt to afﬁnﬂmzvc acts nECESEArY tn mamtw v"r'mpi iange ws!h ouri ordm; ag rtqmrai by
DOC. : ot

The Court gy 2 Iso'crder any. oftmz followmg special cm}dmmx* o o e .

O The off. mder w;haii remain thhm o outszdu af, 2 «pﬂmﬁ gmgmphxul hcwtmy
an The offender %'mn ried h w izM or mdxwt m‘z&d wﬁh t}@e W_i..m of L}se critre of 2 speui'eﬁ) . G
. f individual .
class of individuals: EE I _uﬁh ~¢ %Té.)m&&ifﬂ*}_.

7_&1@&@/5&0//1,4 /tw/bq

an The offender shall pm‘tzmpmr’- in mmﬂ-rela;efi trea’tmm‘c or r“c:nms;elmg services

_ avy The offender hall not consume aleohol;

: V) The residence losation and living arran ﬂm**r*!s; Qf oRey ﬁ‘fmfir‘r stiall be mbiwi tothe rrcw'
S 24 B %
approval of the deymm ient of L_m‘m;ms, : :

oL The wffmc or ﬁ:h%ll rm’up!y wxm any rriroe-pel ;»zls:sz} ;xrdnb:tuw i

I - Ot}n:r

Office of Prosecuting Auomey

930 Tucoma Avenuc S, Room 946 )

APPENDIXF -, - - " ST A Tocoma, Washington 98402-2171
: T . : : o . o W(&)?D&?m 5
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' Case Nurﬁber 04:1-03874- 1 ‘Date ”JLle 20, 2010
SenallD  F1B43638- F20F-6452 D4D1F04A44255433
. 5 Dngntally Cemfed By Kevm Stock Plerce County Clerk Washmgton -
SID o, wmsmsss*z R . Diiteof Birh - "03/10/77 f
(If no SID take fm‘*ﬁmrmt ccwifm" Statfspai;mﬂ S A S
FEI No. wmim Local IDNo. UNKNOWN. -
PCN No swm)b Otter s i
A!iaénéiﬁe,‘%&‘i}l{?ﬁp& BaE L
Rics: © oo e — LI R  Ethmdelty’™ & Sex
5 Asxan{}?amfu" ¥ BladAfrean- 1] oy Cauvcasian [} Higpanic [ X]  Male
: Isiaxmw ‘ : American. ' o P s .
‘{‘}; waﬁhmm::an [3  Other - . ’ © ¥} NHNeo- [} Ferrmle
i % 3 4 SN L Hispanic S
}'e’m@mmzm*s' T S
Left f&xz‘,ﬁagd“%ta},’,d ;,mmméwg;y : : Left Thimb
¥
fingerprints and
I’aiwd & 2 / é?
DFFENDAMW aicrzATxm
'DEFENDANT'S g\ﬁmﬁss’;;
JUDG m‘f'f LMD SENTENCE e Ofﬁceo(hmﬁn: Sf:orwm
(Fezmy, (7/2007) Page 12 of 12° e Ty
" Telephooe: (253) 7987400
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Case Number: 04-1-03874-1 Date: July 20, 2010
SeriallD: F1B43638-F20F-6452-D4D1F04A44255433
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: F1B43638-F20F-6452-D4D1F04A44255433 containing 15 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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O IHNEY &
By /S/Chris Hutton, Deputy. ""I%‘RCE cO
Dated: Jul 20, 2010 2:13 PM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: F1B43638-F20F-6452-D4D1F04A44255433.
The copy associated with this number will be displayed by the Court.




